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PEEFACE. 

In preparing this book as a manualfor officers of the United 
States Navy, I have not aimed at any undue originality; but 
rather to present matter that can be considered sound and au- 
thoritative. For that reason I have drawn largely from the 
Digest of International Law by Prof. J. B. Moore, a mine of 
information as to the accepted and historical policy of our 
government. The works of Dr. Thos. J. Lawrence and Prof. 
Oppenheim have been quoted very largely as the best and most 
recent treatises in English representing the European point 
of view upon matters of international law. 

My study of international law, begun at the United States 
Naval Academy and continued during mature years at the 
Naval War College, convinces me that to no service of the 
government is a knowledge of international law more val- 
uable than to that of the navy. I might also add that, so 
far as my experience goes, there is no naval service whose 
members are more familiar with the tenets of the laws of 
nations than our own. 

Charles H. Stockton, 
Eear-Admiral U. S. Navy, Eetired. 

The George Washington University, 
Washington, D. C, November 1, 1910. 
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CHAPTER I. 

The Nature and Scope of International Law. — Mari- 
time Codes. — Recent Progress in Codification. — 
Observance of International Law. 

Definition of international law. — International law, as com- 
monly understood, is that bgd j of £ules which prescribes the 
rights and d uties of _§ .tates in th eir m utual ^relations, and 
whieh-gosfii:ns_^fiiierally the actijons of modem rJYilizpd states 
in their in terco urse with j)ne another. 

These rules are the results of custo ms and precedgnts aris- 
ing froja-ihe- intercourse of states, of vari ous in ternational 
agreements, and of the acts of states which have in the lapse 
of time been recognized as a general .authority by the various 
civilized nations of the world. These rules may justly be 
considered as base d upon the moral convictions and the wise 
experience of enlightened^mankind. 

International law compared with municipal law. — Inter- 
national law d rffprfi from national or municipal law, especially 
from that which is written law, in that it has primarily 
states instead of .j) ersons for its subjects, that it_does not 
proceed from any superior law-making power, and that there 
is iia-«0¥ereigiL_anthority whos^unc tion it is to enforce the 
law in the cage _ of negfect or violation. 

Its existence is, however, accepted by all "civilized states 
as a ruling force between them, and it is never abrogated nor 
suspended by them in time of peace or of war. A reco gnition 
of its obligations is incorporated in the munici pal law of many 
states, the Constitution of the United States of America, for 
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instance, investing Congress with the_^wer to define and 
punish oiferises againsTthe law of nations.* 

fff igm of itt terttatiea€d-fa,w. — Professor Moore, in his Di- 
gest of International Law, says,' ^^ There is no precise time 
at which it may be said that the body^of jcnles which regulate, 
under the title of international law, the intercourse of nations, 
came injxL-heing. As a science it assumed a defi^te^-formr in 
the sixteenth and seventeenth centuries, in the works of the 
great philosophical jurists, of whom Grotius is the most il- 
lustrious. These works are distinguished by the blending of 
moral principles as discovered by reason and revelation with 
positive law and custom as found in the jurisprudence of 
nations and their practices. The first constituted what was 
called the law of nature (jus naiurce) ; the second the law of 
nations (jus gentium). Hence the title of some of the trea- 
tises — the Law of Nature and of Nations. Of the positive 
element of~the~irew science the Koman civil law was the 
chief source, since it was the foundation oT the jurisprudence 
of the^c^ntries of continental Europe, whose laws and prac- 
tices were chiefly consulted.^^ 

The term " international law." — " It is thus apparent that 
from the beginning the science in question denoted something 
more than the positive legislation of independent states, and 
the term, ^international law,^ which has in recent times so 
generally superseded the earlier titles, serves to emphasize 
this fact. It denotes a body of obligations which is, in a sense, 
independent of and superior to such legislation. The govern- 
ment of the United States has on various occasions announced 
\the principle that international law, as a system, is binding 
upon nations, not merely as something to which they may be 
tacitly assumed to have agreed, but also as a fundaBaental 

* Const, of U. S., Sec. 8, Art. 1. 
■Moore's Digest, Vol. 1 (2), pp. 1-2. 
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condition of their admission to full and equaLpaiticipation 
in the intercourse of civilized states/^ 

Authorities in international law. — " Though on many sub- 
jects the rules of international law are clear and precise, yet, 
as often happens with municipal law, the rule applicable to a 
particular case may be uncertain and difficult of ascertain- 
ment. In such cases an appeal is made to the authority; of 
writers ; to the pr ovision.j )£4reaties disclosing a consensus of 
opinion; to the laws and _decrees__of jndiyiduaLfitates regu- 
lating international conduct; to the decisions of inteniational 
trihimals, such as boards of arbitration; and to the jjidg- 
m^ts-ef'pdze.courts, and of ordinary municipal courts, pur- 
porting to be declaratory of the law of nations.^' 

Maritime codes. — As a matter of especial interest to naval 
officers and sea-faring men are the various codes and collec- 
tions of sea laws existing before the time of Grotius, which 
were factors in the early development of international law 
and of our present maritime municipal laws. Speaking of 
these, Oppenheim says/ " From the eighth century the world 
trade, which had totally disappeared in consequence of the 
downfall of the Norman Empire and the destruction of the 
old civilization during the period of the migration of the 
peoples, began slowly to develop again. The sea trade spe- 
cially flourished and fostered the growth of rules and cus- 
toms of maritime law which were collected into codes and 
gained some kind of international recognition. The more 
important of these collections are the following : ^ The Con- 
solate del Mare/ a private collection made at Barcelona in 
Spain in the middle of the fourteenth century; ^The Laws 
of Oleron/ a collection, made in the twelfth century, of de- 
cisions given by the maritime court of Oleron in France; 
the ^Rhodian Laws/ a very old collection of maritime laws 

•Oppenheim, Vol. 1, pp. 55-56. 
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which partly date back as far as the eighth century; the 
^ Tabula Amalfitana/ the maritime laws of the town of Amalfi 
in Italy, which date, at latest, from the tenth century; the 
^ Leges Wisbuensis,^ a collection of maritime laws of Wisby 
on the island of Gothland, in Sweden, dating from the four- 
teenth century/^ 

Codification of international law. — A^jmoynmont tcgynrrln 
bringing international Igiw into a similar condition, in some 
respects, as national or municipal law is progressing by means 
of partial codifications of international law. It is true that 
these are fragmentary and varying as to definiteness in state- 
ment, but it is best that the progress should be in that man- 
ner. It^allows more time for deliberation and amendment in 
the formative process, and bases codification upon interna- 
tional agreements, upon established uses and upon the gen- 
eral consensus of expert opinion. The uncodified law, like 
the lex non scripta or common law of municipal law, then 
remains so far as determined authoritative and in force. 

Becent progress in co^fieft tjon.— ^Codification of intema- 
tional law is a matter of recent times, and can be found in 
various individual efforts, national codes, agreements like the 
Dec laratio ns of Paris, and ^_t. Petersburg, and also the results 
of the Geneva Conventions for the amelioration of warfare, 
The Hague ConJerences, and the International Naval Con- 



f erence of LonSonT 

Obsemorce of international law. — Finally, as to the mat- 
ter of the observance of international law by its subjects — 
the civilized countries of the world — it must be stated here 

that infQT'Tifl ti^Ti fl ] ]p , ^ pap T ^O^ h^ rPfifrinffi^ in nr^j grn^^p nf 

civilized nations, formed geographically . or politically. It is 
not even limited to "Christian communities, the, moment a 
nation attains and exhibits _8ufficieiy:_ civilization and inde- 
pendence she enters into the body of statfifi-ia whom., inter- 
national law applies. Concerning the observance of this law 



Observance of International Law 17 

by states, I can do no better than qnote from Lawrence's 
Principles of International Law as to this matter.* 

" The governments of all states, whether civilized or bar- 
barons, are compelled to exert activity, not merely in con- 
ducting their internal affairs, but also in regulating their 
conduct towards governments and peoples of other states. 
Even where a state adopts a self-sufficient theory of national 
life, and endeavors, as China did till quite recent times, to 
keep its people ¥fom all intercourse with foreigners, it does 
not escape from the necessity of dealing with them. It can- 
n ot act as i lit were alone in the world, forJlie-fiimpk reason 
that it is not alone. The whole machinerv of non-intercourse 
is created with a view to' other states, and absoAs in its 
working no small care and attention of the government. If, 
then, external affairs have, from the necessity of the case to 
be dealt with by states which have adopted a policy of the most 
rigorous isolation, it is clear that the vast majority of peoples, 
who desire a greater or less amount of intercourse with their 
neighbors, impose thereby upon their rulers the task of deal- 
ing to a very large extent with foreign nations. Thej2D=-- 
exi stence of states in proximity to one-aBother renders it 
necessary for them to pay some sort of regard to each other ; 
and thcTmote civilized the states the more intimate the inter- 
course. Civiliaaticrri hot only provides men with many inter- 
ests in common, but also tends to remove man's suspicion 
of his brother man. Comm^eree, intermarriage, scientific dis- 
covery, community of religion, harmony in political ideas, 
mutual admiration as regards achievements in art and liter- 
ature, identity of interests or even of passions and prejudices — 
all these, and countless other causes, tend to knit states to- 
getler in a social bond somewhat analogous to the bond be- 

Princlples of International Law, T, J. Lawrence, pp. 3 and 4, 
3d edn. 

2 
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tween the individual man and his fellows. But just as men 
could not live together in a society without laws and customs 
to regulate their actions, so states could not have mutual 
intercourse without rules to regulate their conduct. The body 
of such rules is called international law. We do not say that 
it is invariably observed. Like other law it is sometimes 
disregarded by those who are supposed to submit to it; and 
owin^ to the absence of coercive force to compel nations to 
obedience, it is more liable to be violated than are the laws 
laid down by the sovereign power in a state for the guidance 
of its subjects. But all statements to the contrary notwith- 
standing, it is generallx observed.^^ 

Navy regnilations as to observance of the law of nations. — 
It may be well here to call attention to the following articles 
of the Regulations for the Government of the Navy of the 
United States (1909) which read as follows: 

208. All officers in their relation with foreign States, and 
with the governments or agents thereof, shall observe and 
obey the law of nations. 

341. On occasions where injury to the United States or to 
citizens thereof is committed or threatened, in violation of the 
principles of international law or treaty rights, he (the com- 
mander-in-chief) shall consult with the diplomatic representa- 
tive or consul of the Udited States, and take such steps as 
the gravity of the case demands, reporting immediately to the 
Secretary of the Navy all the facts. The responsibility for 
any action taken by a naval force, however, rests wholly upon 
the commanding officer thereof. 

Force of usage and custom. — In closing this introductory 
chapter it is well to emphasize the importance of custom and 
international usage as a ruling matter in and also a source of 
the determination of international law. When rules appar- 
ently sound conflict in findings, then usage, prevailing usage, 
determines the rules to be followed. 
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A distinguished American jurist expresses himself some- 
what similarly in treating of law in general. He says, ^^ The 
final conclusion of the inquiry, what rule or rules in point of 
fact governed human conduct, was that, so far as social con- 
duct is concerned, custom is not simply one of the sources of 
law from which selections may be made and converted into 
law by the independent and arbitrary ficU of a legislature 
or a court, but that law, with the narrow exception of legis- 
lation, is custom, and like custom, self-existing and irre- 
pealable/^ ' 

■James C. Carter, "Law: its Origin, Growth and Function," 
p. 173. 
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CHAPTER II. 

Sovereign States. — Their Attributes and Formation. — 
Other States and Communities Affected by Inter- 
national Law. — De Facto Governments. — Insur- 
gency AND Belligerency. 

Definition of a sovereign State. — A sovereig n state may be 
defined in general terms to be a_commiinitv of pers ons or- 
ganized into a body politic and exerc ising the rights of _ self - 
government. 

Sovereign States. — ^The subjects of international law. — 
Others affected thereby. — Sovereign states are primarily and 
to a full extent the subjects of international law. Part-sov- 
ereign States, communities, corporations, and individuals are, 
however, affected by the rules of international law and accord- 
ing to the circumstances, are more or less governed by them. 

Conditions of sovereign States. — A sovereign state to be in 
full standing as such must have the following characteristics 
and conditions: 

First. — There must be a normal political community of T 
persons with common laws, customs and habits. 

Second. — There must be a fixed territory within which these '^ 
persons permanently live. 

Third. — There must be a supreme government controlling 
all persons and things within the boundaries, and capable of 
entering into full relations with other states and of making 
offensive and defensive war and peace. 

Fourth. — The state must be independent of all other states. 

Fifth. — The state must be recognized as a sovereign state 
by the other sovereign states of the world. It is no longer 
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necessary, as previously stated, for a state to be a Christian 
state to be entitled to the status of a sovereign state. Turkey 
and Japan, for instance, are recognized now as sovereign 
states. A certain elevated standard of civilization is required 
by the community of sovereign states before entry can be 
made into that community by another state. This standard 
has not yet been attained by such countries as China, Persia 
or Siam. 

As to other matters Phillimore says, ^* It is a sound general 
principle, and one to be laid down at the threshold of the 
science of which we are treating, that interp-atignal. law has 
no concern with the form, character or power of the con- 
stilution or government of a state; with the religion of its 
inhabitants, the extent of its domain, or the importance of 
its position and influence in the commonwealth of nations.^^ ^ 
4— Equality of sovereign States in a legal sense.— Legally, 



then, all sovereign states withijx-the. purview of international 
law are equal, that is, equal in their^ r ights and in their obli- 
- gations, equal in their sovereignty and in their independence. 
It does not follow, of course, that this equality; extends to their 
politicaFlnfiuence. The status of the great maritime powers 
in the' \mrfd', or of the great powers of Europe upon that con- 
tinent, or even of the United States of America in American 
affairs, can be recognized at once as an evidence of political 
inequality. 

Colonial possessions. — ^Vattel, with respect to colonial pos- 
sessions and dependencies, says, " Whenever jhe political laws 
and the treaties have not established distinctions to the con- 
trary, that which we call the territory of a nation includes its 

colonies.^* • 

^ Los^ _otj»09«reignty. — "The sovereignty of a state may be 
lost in various wajrs. It may be vanquished by a foreign 

* Phillimore, Int. Law., 3d edn.. Vol. 1, p. 81. 
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power and become incorporated into the conquering state 
as a province or as one of its component parts, or it may 
vol untarily nnite itself witli^another in such a way that its 
independent existence as a state will ejitirely cease. Again, 
t wo sovereign^ st ates may b ff(>mp ^'^'^^^p^rnt"^ inl^L^^^j so as 
to form a new sovereign state in place of the other two whose 
independent existence 'as states is entirely destroyed by such 
incorporation/' • 

"Thus the incorporation of the Seven United Provinces 
and the Austrian Low Countries, by the treaties 'of Vienna, 
under the Prince of Orange, as King of the Netherlands, was 
the union of two distinct sovereignties forming a new sov- 
ereign state. By the incorporation of Wales, Scotland and 
Ireland into7Great Britain, and of Normandy and Brittany 
into France, these incorporated states lost their existence as 
distinct and substantive political bodies." ^ 

Recognition of new States. — Cushman K. Davis, in his ^ 
treatise on International Law, says, " States co me in to being 
by conquest, by co loniz ation, by insurrection and by peaceful 
change of old governments into new forms or by consolida- 
tions of several governments-into one. Whenjifiy.. attain a 
firm jconsistency r and an ^^paieni^ perpetuity is established, 
they become proper subjects of recognition as states by other 
governments." ' 

Modes of recognition of States. — Thejjuethod of recognition 
of a new state is varying; it maxi>^...^X.^P?^^L^declaration, 
by groclano-ation, or b^-treaty. It may also be iqaiplifid by the 
sending or receiving of ambassadors or other state agents 
and giving exequaturs to its consuls. It may»_first be done 
by the recognition -and- salute -to the flag of the new state, 
as France did at Quiberon, with respect to the American flag. 

* Halleck, ed. by Sir S. Baker, Vol. 1, p. 95. 
» Davis, C. K., Int. Law, pp. 109-110. 
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Eecognition may be collective by states, as in the case of 
Belgium, in 1831; of Greece, in 1832; of Eoumania, Servia 
and Montenegro by the Berlin Congress of 1878 ; of the State 
of Congo by the Berlin Conference of 1885; and of late years 
of Bulgaria by the interested powers in 1908. 

Neutralized States. — A «t^^^_L^ ^^^ ^, p^Yft^pigr" state so 
far as international law is coo.£firnp.d if .Ihere are any limita- 
tions upon its power to enter into relations with other states. 
There are^ certain states coming under this head known as 
Neutra lized St ates. These states are permanently neutralized 
by a treaty among the interested states or the Great Powers. 
They arejre^uirjeiJD. abstain from war, except when they 
are attacked or their existence or territory threatened. Their 
immunity from attack is guaranteed by the interested states, 
which are generally neighbors. Switzerland, Belgium and the 
Grand Duchy of Luxembourg occupy a position of guaranteed 
and permanent neutrality, provided that they avoid all bel- 
ligerent operations save such as are necessary to protect them- 
selves from attack. 

Lawrence* describes the history of this neutralization as 
follows : " After the final overthrow of Napoleon a declaration 
was signed at Paris on N'ovember 20, 1815 by the representa- 
tives of Great Britain, Austria, France, Prussia and Eussia, 
whereby they formally recognized the perpetual neutrality of 
Switzerland and guaranteed the inviolability of its territory 
within the limits established by the Congress .oLYienna. The 
agreement of the five- great powers was held sufficient to ele- 
vate the neutralization of Switzerland into a principle of the 
public law of Europe and- its sanctity is none the less real 
because the Swiss people have shown themselves resolved to 
defend the integrity of their frontiers by well-armed and 
admirably organized battalions of hardy mountaineers. Xo 

' Lawrence's Principles of Int. Law, p. 487, 3d edn. 
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case of violation of their territory has occurred since 1815. 
The political advantages of its isolation from warlike opera- 
tions are so manifest that none of the neighboring states is 
likely to venture upon invasion with the certainty before it 
of encountering a desperate resistance from the inhabitants 
and bringing about the armed intervention of some of the 
guaranteeing powers/^ 

The Belgians, who had been united with Holland by the 
Congress of Vienna, rose in revolt against the ruling house 
in 1830. They did not come to terms until 1839, their ar- 
rangements being confirmed by the five great powers in an- 
other treaty of the same date which guaranteed the inde- 
pendence and neutrality of Belgium and required it to abstain 
from any interference in the armed struggles of other nations. 
This has been complied with up to the present time. 

In May, 1867, the Grand Duchy of Luxembourg was like- 
wise placed in the condition of neutralized territory of a per- 
manent nature by the guarantee of the European powers. 
Belgium took part in the proceedings and acted in union with 
the other powers, but did not sign the treaty which contained 
the guarantee of the neutrality of Luxembourg, which guar- 
antee might, of course, have required warlike action from 
Belgium not consistent with her own neutralized condition. 
Luxembourg has no armed forces except police. 

Part- or s emi-sov ereign States. — A state^ which .retains a 
certain unity or individuality in international law, but, is 
subject tS^he authority or direction of_ another state in its 
fo reign int ercourse, is kpown as a part-sovereign or semi- 
sovereign state. ^^ The -paramoimt state,^^ Moore says, " is 
called. jthe^ suzerain, and its relaiion-ta.the subject state is 
called suzerainty. The extent of the ^authority or subordina- 
tion comprehended by this term is not determined by general 
rules, but by the facts of the particular case. The foreign 
relations of a subject state may be" wholly and directly con- 
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ducted through the ministry of foreign affairs of the suzerain. 
It may, on the other hand, maintain diplomatic relations and, 
subject to the veto of the suzerain, conclude treaties of all 
kinds; but, more frequently, its right of initiative, if it pos- 
sesses any, is confined to a limited sphere/^ 

Cuba. — ^With respect to the relations existing between the 
Republic of Cuba and the United States, it may be well to 
give the pertinent articles of what was known as the " Piatt 
Amendment to the Army Appropriation Act of March 2, 
1901/^ These articles, with the others contained in the 
amendment, were incorporated into an ordinance appended 
to the Cuban Constitution. They were also embodied in a 
permanent treaty between the United States and the Eepublic 
of Cuba, signed at Havana May 22, 1903, the ratifications 
of which were exchanged at Washington, July 1, 1904.' 

I. That the Government of Cuba shall never enter into 
any trea;^ or other compact with any foreign power or powers 
which will Ipipairor tend to impair the independence of 
Cuba, nor in any manner authorize or pernait any foreign 
power to obtain by colonization or for military or naval pur- 
poses or otherwise^ lodgement in or controi t>ver any portion 
of said island. 

~^-* * « * * « ♦ « 

III. That the Government of Cuba consents that the United 
States may exercise the right to intervene for the preserva- 
tion of Cuban independence, the maintenance of a govern- 
ment adequate for the protection of life, property and indi- 
vidual liberty, and for discharging the obligations with respect 
to Cuba imposed by the treaty of Paris on the United States, 
now to be assumed and undertaken by the Government of 
Cuba. 

• Moore's Digest of Int. Law, Vol. 6, pp. 237-238. 
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VII. That to enable the United States to maintain the 
independence of Cuba, and to protect the people thereof, as 
well as for its own defense, the Government of Cuba will 
sell or lease to the United States lands necessary for coaling 
or naval stations at certain specified points, to be agreed upon 
with the President of the United States. 

By a treaty concluded July 2, 1903, certain areas at Giian- 
tanamo, on the south side of Cuba, and Bahia Honda, on the 
north side of the island, were leased to the United States 
by Cuba for naval stations. 

Panama. — The Eepublic of Panama was recognized by the 
United States November 13, 1903. On November 18, 1903, 
a treaty was concluded between the United States and Panama 
which, after ratification, was proclaimed on February 26, 
1904. The first . article of this treaty -^estains a guarantee 
J2X--tll^TJmted-Stfttej8-o£-th£iad^endence of the Eepublic of 
Panama. The second article contains a grant on the part 
of Panama to the United States in perpetuity of a zone of 
land and land under water for .the construction, maintenance, 
operation, sanitation and protection of a ship canal. In other 
articles a c^ual and railroad monopol y is gr anted to the 
United States across the isthmuSy- also the right, to. use its 
land and. naval -forces and to establiah. fortification^ f or the 
safety or protectii)n of the canal^ and^ finally, Panama ex- 
presses its willingness to sell or lease lands suitable for naval 
stations on either coast.' 

Protectorate and protected States. — ^It is difficult to dis- 
criminate between vassal and protected states or protectorates 
in the sense of states existing under such relations. "As 
they are for certain purposes,^^ as Halleck says, "and under 
certain limitations to be dealt with independently of such 
* protectors, it is necessary to regard them as distinct organiza- 

• A compilation of Treaties of U. S. in Force, 1904, p. 609. 
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I tions." The position of such states cannot be well classified 
or defined, as their positions depend upon the treaty or agree- 
ment of protectorate, which enumerates the rights and duties 
of the two States concerned. Probably Egypt, Tunis, Zanzi- 
bar and the little republics of Andorra and San Marino in 
Europe, best represent this type. 

Corporations, chartered companies. — The eorperationa and 
chartered companies existing under English and German rule 
form also quasi -nationalities. They were represented in the 
past by the East India Company, and in the present by the 
Germaa_^aal- Africa Company, the Royal Bemeo Company 
and the British South Africa Company. These corporations, 
though .goBsessing the sovereign powers with respect to native 
princes and people, act in subordination to the supreme power 
of the British and German Empires, and are represented by 
their respective states in all their relations with foreign sov- 
ereign states. Lawrence, speaking of a British corporation 
as a type, " Like Janus of old, it has two faces. On that 
which looks towards the native tribes all the lineaments and 
attributes of sovereignty are majestically outlined. On that 
which is turned towards the United Kingdom is written sub- 
ordination and submission." 

Sarahs and conununities not fully civilized. — " Commun- 
ities not fully civilized, even if barbarous, are entitled to be 
treated with due respect for their natural rights. Unduly 
severe measures should not be resorted to, and international 
1..™ r.^ *..,. «« ;^ i^ ;„ -ecordance with principles of justice, 
qually binding in every age and upon 
; to be respected in all cases, in ab- 
or of any usages." ' 
its of international law. — The last 
by international law are individuals.' 
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Ind mduals mav in time o f-war. without the sanction of their 
^tate, or in spite of its Inj unctio ns)^ f^omT p if flntsL-j i4wp}i bring 
themr->\githin the^uks of iatenmtixxoal la5?_and in a state of 
violation_of_the_laws_i± iloefeftde, jif~4Jiii_c^ of contra- 

band or of unneutral ser vice by wh ich they suffer capture and 
condemnation of their ships and cargoes. Thej^onay, as indi- 
viduals, fire ^pon a belligerent force or upon an individual 
from a private house and be liable to be executed as an irregu- 
lar pnmbatarit vi^^aring th^ law^^ot^wnr: They may in time of 
peace become pirates and thus become liable to capture, trial 
and execution for their acts by the tribunal of any state in 

accordance with the tenets of international law. As a rule, 

» 

states themselves deal with their own individuals, but in 
the exceptional cases mentioned above they can deal in war 
or peace according to the circumstances with individuals of 
another state. 

Distinction between State and Government. — "Although 
in speaking of the state, we commonly think of the organiza- 
tion called the government, yet the two ideas are ^separable. 
While it is true that a new state_isjiot. recognized till a gov- 
ernmeiit has been e stablisli ed in it capable .of performing 
international obligations, yet it is also true that, after such 
recognition has once been given, the^atate.jnaj .rnntinue to 
exist, and its existence may continue to be acknowledged, 
even ibouglL_the_government may have been_overthrown by 
an alien invader or clestroyed~by^'domestic factions, so that 
for the time being there is no organization that can be treated 
as the repository of the national power.'^ * 

De facto Oovemments. — A de facto government or bel- 
ligerent community is a political organization, arising during 
a civil war or rebellion, which has established itself by hos- 
tilities or otherwise to such an extent that it can exercise 
sovereign powers and be entitled to all of the rights of war 

•Moore's Digest, Vol. 1, p. 40. 
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Insurgency and belligerency. — In a forcible separation and 
formation of a new state there are nsnally, but not necessarily, 
tw-Q. ante cedent stag es through which the new community 
passes befgre arriving at its successful independence. The 



first or preliminafy~Btage is now named insurgency, and takes 
place immediately after the appeal to arms; the second J3 
when., the insurrection has established^itself with sifficient 
stability and strength to have conceded the state of fisHMger- 
ency or the rights of belligerents. 

In some cases the insurrection may not get beyond the 
first stage, that of insurgency, as in the Brazilian insurrec- 
tion of 1894, or it may reach the second stage — ^belligerency — 
and get no further, as with the Confederate States in our 
Civil War of 1861-1865, or itjnay_gain^ii8. end as insurgents, 
never having been-xecognized as belligerents, as in the case 
of the Chilean insurgents in 1891. 

Insurgents on the higli seas. — ^Although the right of in- 
surgents to carry on hostilities on land within the territory 
of the parent state has never been denied, their appearance 
upon the high seas, coastal waters and sea-ports of their own 
country has led to an anomalous condition under the tenets 
of international law. As they were in^t he s ervice and flying 
the flag of a government not -recognized by the various states 
of the world, their position upon the-iigh seas has been 
classed as akin to pfracy. Even in comparatively recent de- 
cisions of counts" tltej have been referred to as pirates when 
upon the high seas. 

The impropriety of this reference is not only illogical but, 
as Hall very pointedly observes," " It is impossible to pretend 
that acts which are done for the purpose of setting up a 
legal state of things, and which may in fact have already 
succeeded in setting it up, are piratical for want of an ex- 

^HaH, 6th ed., by Atley, p. 255. 
3 
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ternal recognition of their validity, when the grant of that 
recognition is properly dependent in the main upon the ex- 
istence of such a condition of affairs as can only be produced 
by the very acts in question. It would be absurd to require 
a claimant to justify his claim by doing acts for which he 
may be hanged. Besid es^ though ^the absence of competent au- 
thority^sjfchfijest of piracy, its essence consists in the pursuit 
of private, as contrasted with public, ends/^ 

The executive department of the Government of the United 
States, and those of several other countries, have decided pre- 
viously to the judicial decisions above referred to in another 
way in the following cases. 

1. In 1873. — The Spanish ships of war in Cartagena har- 
bor, Spain, fell into the hands of insurgents whom the Madrid 
Government at once proclaimed as pirates; but the British, 
French* and German Governments instructed their naval com- 
manders that they were not to be interfered with so long as 
the lives or property of their subjects were not affected. 

2. In 1877. — The steamer Montezuma, a Spanish vessel, was 
seized by Cuban insurgents, and under the new name of the 
Cespedes was sent to attack Spanish merchantmen in the Eio 
Plata. The Government of Spain requested Brazil to treat 
her as a pirate if she entered Brazilian ports. Brazil refused 

/ to do this on the ground that the steamer did not fulfil the 
definition of a pirate, and furthermore confined her hostilities 
exclusively against Spain. 

3. In 1891. — The Congressional party of Chile seized the 
major portion of the Chilean navy, which was allowed freedom 
I of operations by the various foreign naval forces in the waters 
jthereabouts, excepting blockade against foreign vessels. The 
'seizure of contraband in neutral vessels was, however, sub- 
mitted to or rather acquiesced in. 

4. In 1893-^94. — The greater part of the Brazilian fleet 
was in revolution. Admiral Benham, in command of the 
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TJnited States naval force upon that station, took the ground 
that during the hostilities in Eio Harbor any American ves- 
sels that moved about the harbor did so at their own risk, but 
that during their loading and unloading they were to be pro- 
tected. No blockade was allowed or acknowledged. The land- 
ing of contraband or military supplies to the enemy could be 
stopped by the insurgents. Practically the insurgents had the 
right to carry on hostilities afloat as well as ashore, except 
where neutrals were affected, i. e., blQckado, ri^atg of visit 
and search and a recognition injaeutral ports. In their own 
waters, but not upon the high seas, they seemed to have ex- 
ercised the right of seizing contraband as a right of hostilities. 

The Three Friends case. — The Supreme Court of the United 
States m the I'hree Friends case in 1897, during the Cuban in- 
surrection previous to the Spanish-American hostilities, said, 
"The distinction between recognition of belligerency and rec- 
ognition of a condition of political revolt between recognition 
of the existence of war in the material sense, and of war in a 
legal sense, is sharply illustrated by the case before us. For 
here the political department (the executive) has not recog- 
nized the existence of a de facto belligerent power engaged 
in hostility with Spain, but has recognized the existence of 
insurrectionary warfare prevailing before, at the time and 
since this forfeiture is alleged to have been incurred. . . . 
We are thus judicially informed of the existence of an actual 
conflict of arms in resistance of the authority of a govern- 
ment with which the United States are on terms of peace 
and amity, although acknowledgement of the insurgents as 
belligerents by the political department has not taken place, 
and it cannot be doubted that, this being so, the act in ques- 
tion (the neutrality statute) is applicable.^^ 

Secretary of State, John Hay, in 1899, in response to 
letters from the minister accredited to Bolivia during an in- 
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STirrection, gave the following instructions, which are applic- 
able to naval oflScers in similar circumstances: 

"You will understand that you can have no diplomatic 
relations with the -insurgents implying their recognition by 
the United States as the legitimate government of Bolivia, 
but that short of such recognition, you are entitled to deal 
with them as the responsible parties in local possession, to 
the extent of demanding for yourself, and for all Americans 
within reach of insurgent authority within the territory con- 
trolled by them fullest protection for life and property/^ " 

Effect of recognition of belligerency. — Dana says as to the 
recQ^itioB-of- belligerency that "it is certain that the state 
of things between the parent state and insurgents must 
amo^t, in fact^ to a war, in. the sense of international law — 
that is, poweifiL JLnd jnighta of war must be in actual exercise ; 
otherwise the recognition is f alsificd^ for the- recognition is a 
fact. . . . The recognition of belligerent rights is not solely 
to the advantage of the insurgents. They gain the great ad- 
vantage of a recognized status and the opportunity to employ 
L-ummissioned cruisers at sea, and to exert all the powers 
known to maritime warfare with the sanction of foreign na- 
tions. They can obtain abroad loans, military and naval 
materi£tls^,.and enlist men, as against everything but neutrality 
laws; their flag and commissions are acknowledged, their 
revenue laws are respected, and they acquire a quasi-political 
recognition. On the other hand, the parent government is 
relieved from responsibility for acts done in insurgent terri- 
tory; its blockade of its own ports is respected; and it ac- 
quires a right to exert against neutral commerce all the 
powers of a party to a maritime war.^' " 

"Moore's Digest, Vol. 1, p. 243. 

"Moore's Digest, Vol. 1, pp. 166, 167-168. See also Lawrence's 
Principles, 4tli edn., p. 354. 
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Becognition of States. — As to the next step, the recognition 
of the new state, it must be noted that between the recogni- 
tion of belligerency given to those in revolt against the parent 
state and their recognition as a new state, there is, as Oppen- 
heim says, ^^ a broad and deep gulf /^ The exact time of such 
recognition of independence as a new state is most important. 
An untimely recognition of a hew state is a '^ violation of 
the dignity of the mother state, to which the latter need not 
patiently submiV^" Thus the recognition of the United States 
by France in 1778 was precipitate and led to war with Great 
Britain. But when, in 1782, Great Britain herself recognized 
the independence of the United States other states could 
accord recognition, too, without giving offence to England. 

The United States recognized the Spanish colonies, which 
had declared their independence in 1814, only in 1822, and 
England only in 1824 and 1825. 

"Oppenheim, Vol. 1, p. 112. 
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Fundamental Eights and Duties of States. — ^Territo- 
rial Property op a State. — Territorial Jurisdiction 
OP A State.— Immunities. — Servitudes. 

Fundamental Tights and duties of a sovereign State. — 
There are certain rights and duties which are inherent to a 
sovereign state; to a less degrees these exist in states not 
fully sovereign. They are: 

1. The right of independence. 

2. The right of legal equality — among other states. 

3. The right to hold and acquire property. 

4. The right of absolute and exclusive jurisdiction over its 
own territory. 

5. The right of self-preservations 

The duties that correspond to these fundamental rights 
are those of good faith, of affording redress for wrongs; of 
due regard for the dignity and equality of other states, and of 
general and international good-will and courtesy. 

Independence and legal equality. — ^The first fundamental 
right, that of independence, is essential to the creation and 
existence of a sovereign state. It has been sufficiently dis- 
cussed elsewhere, as well as the modifications made in this 
essential by states less than sovereign. The same may be 
said as to the legal equality of sovereign states. 

The right to hold property. — A;^ate, like a private cor- 
poration, is in Jaw also, a legal person, and in its corporate 
capacity may have absolute ownership of property just as an 
individual in the state has ownership in his property. Thus, 
arsenals, navy yards, public buildings, public lands, etc., are 
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owned by the state, and in some eases railways, telegraphs, 
canals and public works are also the property of the state. 

This species of property, so long as it is within the 
boundaries of the state, plays no part in international law, 
but when found in a foreign state it is not subject to the 
jurisdiction of the owning state, excepting that kind of prop- 
erty which enjoys certain immunity generally kilown as exter- 
ritoriality. Ships of war and the residences of ambassadors are 
instances of this kind. Indeed, other kind of property of the 
state, such as public vessels not armed, munitions of war, etc., 
when found within foreign territory have been held to be free 
from the ordinary process of law.* 

Succession in case of unsuccessful insurrection.-^Upon the 
suppression of an insurrection or rebellion the legitimate and 
titular government is entitled naturally and of right to all 
moneys and goods which were previously public property of 
the titular government, this right being in no way affected by 
the seizure of the property by the insurrectionary govern- 
ment.* 

In the case, however, of piop^^-ae^uii^dJ^-iaLiiiaurrec- 
ti i?narv govern ment duriflg-it&-ettpremacy, ajidjsEhich govern- 
ment is^isjDlaced bx.the legitimate-government, the latter be- 
com es en titled to this property held as public property in the 
hands of the displaced government by the right of succession. 
Hence, at the close of the Civil War, the Confederate cruiser 
^' Shenandoah ^' was delivered up to the United States consul 
in Liverpool by the British Government, and the Confederate 
ram " Stonewall ^^ was delivered to the United States Govern- 
ment by the Captain-General of Cuba in Havana harbor, with 
the approval of the Government of Spain. 

As to property of a parent State in a new State. — ^When a 

^ Snow's Manual, ed. by Stockton, pp. 14-15. 

* U. S. V8, McRea, 1869, Vol. 1. p. 65. Moore's Digest 
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new state, however, is formed by a separation from a state 
already existing, property formerly owned by the parent 
state in the form of land, buildings, collections of artistic or 
scientific objects, endowments, etc., lying withi n the bound- 
aries of^ the new state, naturally belongs to the latter state. 

The nallonal domain. — "The territorial property of a 
state consists in the territory occupied b yj:he stat^ o om muni ty 
and subiected j;aJig->aQvereignty, and it comprises the whole 
area, whether of land or water, included within definite 
boundaries ascertained by occupation, prescription or treaty, 
together with such inhabited or uninhabited lands as are 
considered to have become attendant on the ascertained terri- 
tory through occupation or accretion, and when such area 
abuts upon the sea, together with a certain margin of water/' * 

Jurisdiction of a State over all persons and things within 
its territory. — The fourth fundamental right of a sovereign 
state is that ^itJiaa-absoluiejnd ^xclaaive^ jurisdiction oyer^its 
own terri tory ; this means first of all over all persona, and 
things within its territory. There are a few exceptions which 
will be referred to later. The persons who normally come 
within the jurisdiction of the state are nat]X£al-bDnL citizens 
or subjects and naturali z e d dt izens or subjects; in_addition 
to these are domiciled aliens and travellers passing through 
the territory of the state. 

Jurisdiction of the State over all its ships on the high 
seas. — A state has jurisdiction over all its public ships on the 
high seas. " For no purpose,'' says Lawrence, " can the com- 
plete jurisdiction of a state over its public vessels on the high 
seas be over-ridden or qualified by any exercise of authority 
on the part of another state. Even the right of search does 
not apply to them ; and while the merchant vessels of neutrals 
must submit to be overhauled by the cruisers of both bel- 

• Moore's Digest Int. Law, Vol. 1, p. 615. 
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ligerents, their men-of-war are as free from molestation as 
they would be in time of profound peace. . . . With regard to 
merchant vessels on the high seas, international law lays down 
that each state exercises jurisdiction over its own, and pos- 
sesses no authority over those of other nations, except that in 
time of war its cruisers may search them and capture any 
whose proceedings justify seizure under the laws which regu- 
late the conduct of neutrals. JutisdictixuLjoverthe vessels] 
involves jurisdiction over all persons and things on board, 
including foreigners, whether seamen or passengers." * 

Jurisdiction of ^tEi" State over its citizens abroad. — A state 
haspimited /jurisdiction over such of its citizens or subjects 
as are" in^ foreign countries. This Jurisdiction^ cannot be put 
into operation unless the persons referred to come within the 
jurisdiction of the state to which they belong. Crimes com- 
mitted by citizens on board foreign vessels are in the same 
circumstances as crimes committed on foreign territory. Po- 
litical offenses against the home country, of course, cannot be 
puuished by. foreign states, though ordinary "crimes within 
their own jurisdiction by foreigners are under their juris- 
diction and within their rights of punishment. 

Jurisdiction of a State over domiciled aliens. — ^By domiciled 
aliens we mean foreigners who have not relinquished their 
allegiance to a foreign state, and are consequently not citizens 
or subjects of the country of which they are residents. They 
have, however, made their home in the country of their resi- 
dence with no definite intention ^f return. This residence, 
then, according to international law, becomes their domicile 
and they are termed domiciled aliens. 

" To~acqui re domicile in a place," says Moore, " there must 
be (1) residency, and (2) an intention_to^remain4iermanently 
or indefa itjely. Where the physical facts as to residence are 

* Lawrence's Principles, pp. 205, 206, 3d edn. 
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i 
not disputed, the sole question is that of intention/^' The 

jurisdiction which a state has over its domiciled aliens may 
be called civil in contradistinction to political jurisdiction. 
Moore also says, " As the test of civil status, do micile djr ectly 
fl^^rtR P p<^TgATi^g piYil_ri ghts and obliga tions, in respect of per- 
sonal capacity, legitimacy, intestacy and various other matters. 
It may also materially affect the extent of his liabilities, as in 
matters of taxation; for, \^hile all persons within the jurisdic- 

\ tion of a state owe obedience to its laws, those who live con- 
tinuously under their protection may, by so doing, reciprocally 
acquire rights and incur obligations more extensive than per- 
tain to merely transient persons. ... In only one partic ular 
is domicile generally admitted to determine Jiationalxihacacter, 
and that is in matters of prize, where, the object being to 
strike at the enemy^s resources, all persons settled in the 
enemy^s country are held to be tinctured with his belligerent 
character, so far as concerns their trade, so that their grop- 
ei±y.may>Jie captured. Qn.ilifiLjiigh seas as eneiajLproperty.^' " 
This will be referred to later. 

Of course, where citizens or subjects reside more or less 
permaneiitly in a country where they possess exterritoriality 
or freedom from state jurisdiction, as in China, they retain 
the domicile of their country of allegiance, as they are living 
to a very great extent under the protection and laws of their 
own country. 

Performance of military service by aliens. — Aliens are en- 
titled to the same local or civil protection, with respect to life 
and. property, as citizens or subjects. T hey are not liab le, as 

■ a rule, in Tip iTiPofpnrgf/><^ jnto^thg ^ military service ^f the 
country in which they are domiciled, but they can, if allowed, 

'Moore's Digest, Vol. 3, p. 813. 
•Moore's Digest, Vol. 3, pp. 811-812. 
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voluntarily enlist in suchj ervice/ " Tiifty pati he rflllftil upon 
forp ervio e- Tn the milit i a or IapaI pnlipp tn T^p intain so cial 
oi:de];, pr gvided the| duty is that of a pn1inA| flnrl -nnf. p nlitipal. 
and they can be called upon to take arms against an external 
enemy, if such enemy threatens the existence of social order, 
as in the case of an attack by savages or uncivilized peoples/' ' 

Aliens are subject to local jurisdiction whether the govern- 
ment under which they live is duly recognized as of a Der- 
manent condition or only as one of a de facto nature. 

Exdnsion of aliens. — The y can, o f _course^_u nder th^ right 
of thej Jov o r r igTity o f t h o n it n t o be oi tti u i UAp o U ed.or excluded 
frnTp t he cou ntry ia whirh thfX-jvifih tft rfrtnin or acquire 
domicile. This rule has been exercised at various times by 
thTTJnited States, as in the passage of the Alien Act in 1798, 
and in the various laws providing for the exclusion of foreign 
paupers and criminals, and for the exclusion of certain classes 
of Chinese immigrants. 

Case of Hartin Eoszta. — ^A question which may not im- 
properly come within the scope of the subject under discus- 
sion is as to the status of a person, foreign bom, who has de- 
clared his intention to become a citizen of the United States, 
and who has to that extent given up his allegiance to his 
former country; but who, though having a domicile in the 
United States, is temporarily outside of its jurisdiction. The 
celebrated case of Martin Koszta came under this head. 
Koszta, by birth a Hungarian, and hence an Austrian subject, 
took an active part in the insurrection of 1848-'49 for the 
independence of Hungary. At the unsuccessful termination 
of that movement Koszta escaped to Turkey, which country 

^By an Act of Congress of 1863 aliens who^haYfi-mwle their 
de^aration of intention to become citizens are subjectJto military 
draftj_^jconsci»*ptitm, l)trt they are given time to leave the coun- 
try if they choose. See also treaty between U. S. and Italy of 1871. 
" •'Snow,' Tnt. Law, ed. by Stockton, 2d edn., p. 53. 
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refused to return him to Austria, but expelled him from 
their territory with the consent of Austria and with the un- 
derstanding that he should go to foreign parts. Koszta came 
to the United States and established a domicile in this coun- 
try. In 1852 he made a declaration of his intention to become 
a citizen of the United States before the proper tribunal in 
the usual legal manner. After remaining nearly two years 
in the United States he proceeded to Smyrna, in Turkish 
territory, on account, it is stated, of private business of a 
temporary nature, claiming the rights of a naturalized citizen 
of the United States, and offering to place himself under the 
protection of the United States consul at Smyrna; the latter 
official, a'fter a delay, extended protection to him, giving him 
a letter of safe conduct, which, under the Turkish laws, they 
have a right to do. While waiting in Smyrna, as is alleged, 
for an opportunity to return to the United States, he was 
seized by some people without any authority, treated harshly, 
and finally thrown into the sea, from which he was picked up 
by a boat from the Austrian brig of war — " The Hussar '^ — 
taken by force on board that vessel and confined in irons. 
Application on the part of the American consul and our 
charge d'affaires for his release was unsuccessful. The U. S. S. 
^^ St. Louis," under the command of Captain Ingraham, ar- 
riving in the harbor of Smyrna at this time, representation 
was duly made to Captain Ingraham concerning the state of 
affairs. After full investigation of the matter, and after being 
convinced that it was the intention of the commander of " The 
Hussar '^ to convey Koszta to Austrian territory, Ingraham 
made a demand for his release, intimating that he would 
resort to force if the demand was not complied with by a 
certain hour. An arrangement was, however, made by which 
Koszta was delivered to the French consul-general at Smyrna, 
there to remain until he should be disposed of by the mutual 
agreements of the consuls of the respective governments at 
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that place. Pursuant to that agreement he was released and 
returned to the United States. 

Professor Moore, in the Digest of International Law, sums 
up this case as follows : " The full substance of the corre- 
spondence between Mr. Marcy and the Chevalier Hiilsemann 
concerning the Koszta case has befen given, and to this have 
been added other discussions of and comments upon the case 
by Mr. Marcy himself, and his immediate successors, in order 
that the misconceptions that have so widely prevailed on the 
subject may be removed. First of all, it is seen that the 
supposition that Mr. Marcy held that Koszta^s declaration 
of intention gave him an American character and a claim to 
the protection of the United States is not only destitute of 
foundation but is directly opposed to his frequently expressed 
opinion. He referred to the declaration of intention merely 
as an evidence of domicile. In the second place, there like- 
wise disappears the supposition that he held that a domi- 
ciled alien, even where he had made a declaration of 
. intention, was entitled to the same protection abroad as a 
citizen of the United States, or yet to protection against the 
claims of the country of his original allegiance lawfully as- 
serted, either there, or in a third country. In the third place, 
it appears by Mr. Marcy's instruction to Mr. Marsh, of August 
26, 1853, that the claim' that Koszta had at at the time of 
his seizure an American character was based, in the first in- 
stance, exclusively upon his having been duly admitted to 
American protection, according to the recognized usage in 
Turkey.'' 

"The links in Mr. Marcy's chain of reasoning were (1) 
that, as the seizure and rescue of Koszta took place within 
the jurisdiction of a third power, the respective rights of the 
United States and Austria, as parties to the controversy that 
had arisen concerning that transaction, could not be deter- 
mined by the municipal law of either country, but must be 
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determined by international law; (2) that, as the previous 
political connection between Koszta and the Austrian Gov- 
ernment had, by reason of the circumstances of his emigra- 
tion and banishment, been, even under the laws of Austria, 
dissolved, he could not at the time of his seizure be claimed 
as an Austrian subject, nor could his seizure as such be justi- 
fied by Austria, either under international law or her treaties 
with Turkey; (3) that the seizure in its method and circum- 
stances constituted an outrage so palpable that any bystander 
would have been justified, on elementary principles of justice 
and humanity, in interposing to prevent its consummation; 
(4) that there were, however, special grounds on which the 
United States might, under international law — that being 
under the circumstances the only criterion — assert a right to 
protect Koszta; (5) that, although he had ceased to be a 
subject of Austria and had not become a citizen of the 
United States, and therefore could not claim the rights of a 
citizen under the municipal laws of either country, he might, 
under international law, derive a national character from 
domicile; (6) that, even if Koszta was not, by reason of his 
domicile,' invested with the nationality of the United States, 
he undoubtedly possessed, under the usage prevailing in Tur- 
key, which was recognized and sanctioned by international 
law, the nationality of the United States, from the moment 
when he was placed under the protection of the American dip- 
lomatic and consular agents, and received from them his 
tezkereh; (7) that, as he was clothed with the nationality of 
the United States, and as the first aggressive act was commit- 
ted by procurement of the Austrian functionaries, Austria, if 
she upheld what was done, became in fact the first aggressor, 
and was not entitled to an apology for the measures adopted by 
Captain Ingraham to secure his release; (8) that Captain In- 
graham^s action was further justified by the information which 
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he received of a plot to remove Koszta clandestinely, in viola- 
tion of the amicable arrangement under which he was to be re- 
tained at Smyrna while the question of his nationality was 
pending; (9) and finally, that, as the seizure of Koszta was 
illegal and unjustifiable, the President could not consent to 
his delivery to the consul-general of Austria at Smyrna, but 
expected that measures would be taken to cause him to be 
restored to the condition he was before he was seized.^ * 

Aliens as travellers passing througli territory of a State. — 
Aliens may also come under the j^idfid^'^^iop ^^ ^ ^^aif^0v^^r^ 
when not domiciled^ while tKey are within, its limits as travel- 
lers passing through its territory. The range of jurisdiction 
is, of course, much more limited than when the alien is domi- 
ciled with a more or less permanent tenure of stay. They 
are, of course, subject to the criminal laws of the state and to 
the laws regarding the contracts which they make in the course 
of their travels. In no case^ however^ are the.p£ditical rights 
of such travelle rs aifected by their temporary sojourn in a 
foreign state. 

A State has jurisdiction over pirates captured hy its ves- 
sels. — A state has jurisdiction oyer all piiatesseized by its 
vessels. Piracy is a crime under international law, and as 
such pirates are outlaws and the enemies of every state, and 
hence can be arrested by anyone and bronrht t^ t^^>^ ^^^ this 
offense in any jurisdiction!"" By the act of piracy the offender 
and his ship lose not only national character and protection 
but are placed within the jurisdiction of any state that may 
through its agent become the captor. By international law 
the proper punishment is death; but this is not mandatory 
when any state which by its own law does not award the death 
penalty. So, too, international law does not require the pur- 

• Moore's Digest, Vol. 3, pp. 843, 844, 845. 
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suit and punishment of pirates as a duty. Germany, :fop 
instance, by its commercial code does not permit the punish- 
ment of pirates who are foreigners committing piracy against 
foreign vessels. 

Jurisdiction over the air above the territory of a State. — 
So faJi-itiaaay be said that the- territorial possessions of a state 
con^stsofland and water. The question, however, has arisen 
as to the status of the atmosphere above this territory of a 
state. With the advent and development of wireless telegra- 
phy, aeroplanes, dirigible balloons, etc., the question of the 
freedom of the air above this territory has arisen. If it should 
be declared free like the high seas, certain rights of self-pro- 
tection and defense must be reserved to the states concerned. 
If the air should be considered, on the other hand, as terri- 
torial, the right of innocent passage must be allowed for 
persons, messages and aerial machines. Naturally, the extent 
of such aerial jurisdiction will be largely measured by the 
extent of physical control over the things contained in the 
atmosphere. A general agreement upon the lines suggested 
does not seem impracticable. 

The claim to jurisdiction over foreigners for offenses com- 
mitted abroad. — ^A number of states in Europe and America, 
including France, Germany and Austria, punish foreigners 
who have committed crimes in foreign^ jurisdiction against 
the safety of their states. Eussia and Italy with others go 
further and punish offenses against their individual subjects, 
such as murder, arson and forgery, though committed in a 
foreign country by persons of foreign nationality. Qf^ourse, 
the offend ers cannot be tried and punished unless they come 
within the territory of the offended state. This claim has 
been rigorously icontested T)y "ffie United States and is not 
enforced by Great Britain nor conceded by British writers. 
Notwithstanding the opposite opinion held by the other na- 
tions, the law and practice of the United States is expressed 
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by Mr. Justice Story of the Supreme Court of the United 
States in 1824, in the case of the "ApoUon^^ (9 Wheaton 
362), to this effect: 

'^ The laws of no na tion canjustljijextfiiid-beyond its own 
territories, except so far as regards its own citizens. They 
can have no force to cohtror the sovereignty or rights of any 
other nation within its own jurisdiction, and, however gen- 
eral and comprehensive the phrases used in our municipal laws 
may be, they must always be restricted, in construction, to 
places and persons upon whom the legislature have authority 
and jurisdiction/^ 

The case of A. K. Cutting comes under this head. Cutting 
was arrested and imprisoned in Mexico in 1886 for an alleged 
offense of libel committed in Texas against a Mexican citizen. 
The Government of the United States protested vigorously 
against such action and demanded the release of Cutting, 
which was granted by the Mexican Government after consid- 
erable delay. Although the matter cannot be considered as a 
settled doctrine of international law, there is no doubt as to 
the settled policy of the United States, as shown above by 
the opinion of Mr. Justice Story in 1824, and the executive 
action taken with respect to Mexico in 1886. 

Exception to the rules about jurisdiction of a State within 
its territory. — ^ImmTmities of foreign sovereigns. — There are 
certain exceptions to the general rule of exclusive jurisdiction 
of a state over all persons and things within its territory. 
First among those who are entitled to -these exceptions or 
immunities arg^^ rcign laoveielgl is or BeaSsoTaT 'state and 
theirj^tes. '""" 

The exemption of a sovereign or head of a state who is nat- 
urally in the position of a guest from arrest, detention, civil 
process or jurisdiction within a foreign territory is an immu- 
nity which largely explains itself as a matter of courtesy due to 
his official importance and dignity. He possesses this immu- 
4 
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nity while he is in foreign territory in his capacity of a head of 
ifl^^te, and the members of his state enjoy the same personal 
immunity as himself. If a sovereign or ruler commits acts 
against the safety or good order of the state in which he is 
la guest or visitorj-^r permits one of his suite to dO so, 
/the offended state can reque^iim, or the member of his suite, 
(to leave the limits or, if necessary, to expel him, using only 
I such restraint as will be necessary to accomplish the purpose/* 
The head .gf fl, ff^«^<^^ inn^uf^vav^ f^auru^ «xexcise any jurisdic- 
tion j>f^his_ own within the limits of the state he is visiting 
even among, the uaembers of his suite. If any .urgent cases 
arise in his suite, the persons concerned should be sent home 
for trial. Should ^. sovereign ruler travel incogniix) or lose 
his oflScial capacity as a head of a state his immunities do 
not exist; but can be assumed at his pleasure if he retains 
his position as head of thfe state. The case of ex-President 
Castro, of Venezuela, who was removed from his position while 
travelling in Europe, is an example of a consequent cessation 
of immunities. 

Immunities of diplomatic agents and-^CDnsnls. — A diplo- 
matic representatiye of a foreign state duly accredited to the 
state or travelling through the state on his way to or from 
,his post, is entitled to certain immunities from foreign juris- 
diction. These immunities, in general, consist of exemp- 
tion from civil or commercial jurisdiction, from local police 
regulations, from custom duties and taxes, from religious 
regulations and from the general exercise of authority over 
his household. These immunities are extended to the oflScial 
^suite of the representative and to his immediate family. 

As Lawrence says, a diplomatic representative, " could not 
attend to the interests of his country with perfect freedom and 
absolute fearlessness if he were liable to be dealt with by the 

" F. Snow, ed. by Stockton, p, 21. 
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local law and subjected to the authority of the officers of the 
state to which he was sent/^ " 

:e not di ^lom fltin ag pntn^ nnd henrft flu nrrt require 
or possess the immunltieS-giYenJo suchreEregfintatives. They 
have, as a mattgr- of comityv ^seflftpfion^dh'egi-military service 
ahlT^uartering, and their official papers are exempt from 
seizure. By convention, however, and especially in Eastern 
countries, their rights and privileges are duly extended, and 
international courtesy often supplements the immunities pro- 
vided by custom and convention. This matter, and a further 
consideration of diplomatic representatives will be treated 
further on. 

Public armed forces of foreign States on land possess im- 
mimity from jurisdiction. — It is universally recognized under 
the rules of international law that a state must obtain per- 
mission before its public armed forces can pass through the 
territory of another country. I n the United Statfifi-it is cus- 
tomary for such permission to b^obtainefl also from the 
governors of the separate states of thaJJninn which are con- 
cerned. WhiTe pgggiTT^hro^^g^ ^^^ f-prrifnry of a foreign state, 
tms compact military fo^ee-n^er its own officers, regulations 
and discipline has immunity from the jurisdiction of the 
state. Chief Justice MarshalTj in the case of the Schooner 
Exchange vs. McFadden, expressed the rule of intemationaLJ 
law in this case as follows: 

^* A third case, in which a sovereign is understood to cede 
a portion of his territorial jurisdiction is, where he allows the 
troops of a foreign prince to pass through his dominions. 
In such case, without any express declaration waiving juris- 
diction over the army to which this right of passage has been 
granted, the sovereign who should attempt to exercise it would 
certainly be considered as violating his faith. By exercising it, 

"Lawrence's Principles, p. 274, 3d edn. 
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the purpose for which the free passage was granted, could be 
defeated and a portion of the military force of a foreign inde- 
pendent nation would be diverted from those national objects 
and duties to which it was applicable, and would be with- 
drawn from the control of the sovereign whose power and 
whose safety might greatly depend on retaining the exclusive 
command and disposition of this force. The grant of a free 
passage, therefore, implies a waiver of all jurisdiction over the 
troops during their passage, and permits the foreign general 
to use that discipline, and to inflict those punishments which 
the government of his army may require/^ " 

Ships of war of foreign States possess immTinity from the 
jurisdiction of a State. — ^^ Ilibfixe-be-ntrprohibTtion the ports 
of a friendly nation are considered as open 4o the public ships 
of ,all powers with whom it is at peace, and they -are supposed 
to enter such ports and remain in them while allowed to re- 
main;L under the protection of the government of the place/^ " 

A vessel of war when in a foreign friendly port is ordinarily 
exempt from the jurisdiction of such port so far as acts be- 
ginning and ending on board of that vessel is concerned. This 
immunity is extended to its boats, tenders, rafts and other 
appurtenances. The ship must, however, respect the admin- 
istrative rules of the port, such as to pilotage when used, to 
places and methods of anchoring, regulations for quarantine 
and the disposal of refuse, etc., etc. 

'^ Lampredi, an able Italian jurist, in referring to the im- 
munity of a vessel of war under such circumstances from 
the local jurisdiction of a foreign port, says, ^^ Such a ship 
of war cannot exist and be governed without the perpetual 
duration of military command, which consequently continues 
to be exercised in all of its extent within the vessel more in 



" Scott's Cases, pp. 211, 212. 

'^ Exchange vs, McFadden, Scott's Cases, p. 213. 
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virtue of the concession of the prince who receives the ship 
than from any right on the part of the captain, much less in 
virtue of any territorial right/^ 

A vessel of war is exempt from the visitation and search of 
of the officials of the customs of the port. By the regulations 
of the United States Navy, commanding officers are strictly 
forbidden to allow any examination whatever of their ships 
or boats by foreign officers of the customs. They are also for- 
bidden to permit their vessels to be searched by any person 
representing a foreign state, nor can any of the officers or 
crew be taken out of her, so long as they have the power to 
resist. If force is used it is to be repelled." 

When a vessel of war is within the jurisdiction of a foreign 
state, either in port or within the marine league, the com- 
manding officer, of course, retains his usual authority to main- 
tain order and dicipline, and to establish the necessary tri- 
bunals to .punish offenses committed on board or on shore, by 
those under his command in violation of discipline or the laws 
of the service. It is not legal, however, in the United States 
Navy to have such courts hold session on shore in foreign ter-^ 
ritory. -In the case, however^ iif_ crime committed on board 
by persons not belonging to the ship or the naval service of 
his country, the commanding officer may with propriety de- 
liver the parties eofteemed.to the authorities of the port. If 
the offender and the injured person are both citizens or sub- 
jects of the state within which the port is situated it is his 
duty in ordinary cases to deliver the criminal to the local 
authorities. 

As to refngfces from the port. — ^The same principle applies 
to ordinary criminals seeking to escape the punishment of 
their crimes by taking refuge on board foreign vessels of 
war. It is wrong to harbor them; the privilege of refuge is 

" Par. 2, Art. 473 and 474, Navy Reg., 1909. 
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only for f iigiti ve^slaves or persons who are .puisugji for polit- 
icaln plfense s alone. T Ee suT^j yf^^r> l^^wpvpr. jfl„jfl„ ^n nafl es 

person cannot be taken out of the ship without his order or 
permission. TJiider no circumstanceg hay©, the .local author- 
ities the right of seizure or arrest on board of foreign vessels 
of war. Delivery of the person may be requested, but in case 
oT refusal further proceedings with a view to the return of 
/ the offenders must be by means of the usual diplomatic 
[channels. 

Deserters not to be arrested on shore in foreign jurisdic- 
tion. — No officer or nian can be allowed to vi^atg^tlie juris- 
diction onlihorglB^jrarrestingor attempting "io arrest a deserter 
or" straggler from his vessel. If any officer or member of the 
crew while on shore commits an offense against the laws of 
the country, the local authorities have jurisdiction over such 
persons while they are on shore and may cause them to be 
arrested while there, and to be tried and punished in accord- 
ance with the laws of the foreign state. The commanding 
officer of the vessel or the admiral, if he should be present, 
should be at once informed of the arrest and the causes which 
led to it, so that either he or the diplomatic or consular agents 
of his government may procure the return of the persons ac- 
cused to their vessel or be enabled to observe the manner of 
yreatment and trial. If the offenders, however, escape to their 
Vessel they cannot be apprehended by the local authorities; 
I but the commanding officer can, if he sees fit, without loss of 
' dignity or prestige, surrender the offender for trial and pun- 
• ishment by the local courts,' or the matter can be left to the 
usual diplomatic channels as mentioned above. 
•- It must not be understood, however, that this doctrine of 
the immunity of a ship of war goes so far as to deprive a 
state of all power over the acts of a foreign ship of war. 
Entr^ce into the harbors of a state may be denied to any 
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ship refusing to respect the local laws; her stay may be lim- 
ited ; she may tre ordered to depart, and, if necessary, force 
may be used to expel her, as in the case of a diplomatic agent 
or even a sovereign, ^uch expiflsion is provided for in Sec- 
tion 5288 of the Eevised Statutes of the United States, in 
which the President is empowered to use for this purpose the 
land and naval forces of the United States or the militia 
thereof." 

Finally, as Hall says, '^ The immunities of a vessel of war 
belong to her as a complete instrument, made up of vessel 
^nd crewj and intended to be used by the state for specific 
purposes; the elements of which she is composed are not 
capable of separate use for those purpose; they consequently 
are not exempted from the local jurisdiction. If a ship of 
war is abandoned by her crew she is merely property; if 
members of her crew go outside the ship, or her tenders or 
boats, they are liable in every respect to the territorial juris- 
diction. Even the captain is not considered exempt in respect 
of act not done in his capacity of agent of the state." " 

Examples. — ^^ In 1871 Eear- Admiral Boggs, U. S. N"., com- 
manding the European fleet refused to give up certain per- 
sons on board a vessel of his command who were charged 
by the Italian Government with larceny. Secretary Fish, 
while observing that any person attached to a foreign man-of- 
war was liable to arrest on shore for any offense there com- 
mitted, said : " In the event that a person on board the for-^ 
eign ship should be charged with a crime, for the commission 
of which he would be liable to be given up, pursuant to the \ 
extradition treaty, the commander of the vessel may give him \ 
up if such proof of the charge should be produced as the 
treaty may require." 

"F. Snow, ed. by Stockton, p. 24. 
" Hall, eth ed., p. 196. 
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'^ In such case, however, it would always be advisable to 
consult the nearest minister of the United States. This was 
done in this instance and the decision of Mr. Marsh that the 
persons were not liable to be given up, pursuant to the treaty 
with Italy, is approved by the department.^^ 

The case of the Constitution. — January 17, 1879, the U. S. 
frigate " Constitution ^^ went ashore on the English coast, 
having on board at the time a cargo of machinery belonging 
to individuals and intended for the Paris Exhibition. She 
was pulled off by tugs, the owners of one of which being dis- 
satisfied with the amount of remuneration offered him, broughtr 
an action for salvage and applied for warrants for the arrest 
of the ship and -cargo. The court refused to issue the warrant. 
Sir Robert Phillimore, who rendered the decision, saying that 
" Ships of war belonging to a nation with whom this country 
is at peace are exempt from the civil jurisdiction.^^ " 

A midshipman of the U. S. S. " Mohican," who had gone 
on shore at the port of St. Louis in Maranham, Brazil, was 
arrested and taken before the chief of police for having fired 
five shots from his pistol in the streets of the city at one of 
his boat's crew who had attempted to desert. On learning 
his official and national character the chief of police discharged 
him, calling his attention to his disregard of the laws of the 
land and the safety of the people in the streets, and warning 
him against a repetition of the offense — ^the commanding offi- 
cer of the " Mohican " requested the United States consul to 
make a complaint to the Governor of Maranham against the 
chief of police for his expressions. The case was then pre- 
sented by the consul to the United States minister at Rio, 
Mr. James Watson Webb, who declined to bring it to the 
attention of the Government of Brazil, but referred it to our 
Department of State. The State Department replied that the 

"Moore's Digest, Vol. 2, p. 579. 
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act of the midshipman " in using a pistol at a deserter in a 
street of Maranham was a breach of the peace, offensive to 
the dignity of Brazil, which the government of that country 
may well expect the United States to disallow and censure." " 

As to immunity of public vessels other than men"Of->war.— 
Besides men-of-war, other public vessels, such as transports, 
colliers, auxiliary vessels, surveying vessels and vessels fitted 
out for scientific work by the government, are, to the extent | 
that is required by the service of the state owning them, ex- 
empt from the local jurisdiction of the port. In the case- 
of the " Parlement Beige," a mail packet, the property of the 
King of Belgium, carrying his pennant and officered by offi- 
cers of the Eoyal Belgian Navy, which had been assimilated, 
by a special treaty to a man-of-war, a decision in the matter 
of collision was given in 1878 by Lord Justice Brett of the 
English Court of Appeals to the effect " That as a consequence 
of the absolute independence of every sovereign authority and 
the international comity which induces every sovereign state 
to respect the independence of every other sovereign state, 
each and every one declines to exercise by means of its courts 
any of its territorial jurisdiction over the person of any sov- 
ereign or ambassador of any other state, or over the public 
property of any state which is destined to its public use, or 
over the property of any ambassador, though such sovereign 
ambassador or public property be within its territory, and 
therefore, but for the common agreement, subject to its juris- 
diction.^^ " 

Chartered transports under foreign flag. — In the case of 
the British steamer " Tartar,^' chartered by the Government 
of the United States as a transport in the military service, 
the position was taken by the State Department that while 

** Moore's Digest, VoL 2, p. 590. 
"Scott's Cases, p. 222. 
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'she was so employed she was entitled to be treated in British 
ports as a troop ship of a friendly power, and hence exempt 

; from the local regulations as to the number of passengers 

' which vessels might carry.** 

y Attorney-General Gushing decided that a prize partakes of 
the exemption from the jurisdiction of the port when she is 
in command of a public or naval oflBcer. 

It is finally conceded that a state may close certain of her 
ports to commerce and general use. Under these circum- 
stances, which actually exist in certain parts of Ghina, Japan, 
Venezuela and other countries, special permission is neces- 
sary for men-of-war to visit and use such ports. Stress of 
weather in exceptional cases may permit entrance to such 
ports. In the case of violation of neutrality, or for the pur- 
pose of preserving impartial neutrality, it is perfectly within 
the right of a state to deny the hospitality of a port to vessels 
of war of certain nationalities during the continuance of hos- 
tilities. This was done to us as to certain ports by Brazil 
and Great Britain during the Civil War, and by Sweden and 
Norway to vessels of war of the belligerents during the Russo- 
Japanese War. 

the part. — In 1886 Chief Justice Waite,in his decision in the 
Wildenhus case, says, " It is part of the la w of civilized na- 
tions tMjt_34-hen. a.mercJbLfl^t^rSssel oF^a^country enters the 
ports of another for the purposes of trade, it subjects itself 
to the law of the place to which it goes^, unless by treaty or 
otherwise the two countries have come to some different un- 
derstanding or agreement; for, as was said by Chief Justice 
Marshall in the case of the ^ Exchange,^ it would be obviously 
inconvenient and dangerous to society, and would subject 
the laws to continual infraction, and the government to degra- 

*" Moore's Digest, Vol. 2, pp. 577-579. 
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dation if such . . . merchants did not owe temporary and 
local allegiance, and were not amenable to the jurisdiction of 
the country, and the English judges have unifonnly recog- 
nized the rights of the courts of the country of which the 
port is part to punish crimes committed by one foreigner on 
another in a foreign merchant ship. ... As the owner has 
voluntarily taken his vessel for his own private purposes to a 
place within the dominion of a government other than his 
own, and from which he seeks protection during his stay, he 
owes that government such allegiance for the time being as 
is due for the protection to which he becomes entitled.^' 

Immunities of merchant vessels in port. — "From experience, 
however, it was found long ago that it would be beneficial to 
commerce if the local .government wDuld* abstain "ilrom inter- 
fering with the internal discipline of the ship, and the gen- 
eral regulation of "the rights and duties of the ofiBcers and 
crew towa^nte'^e vessel or among themselves. And so by 
comity it came to be generally understood among civilized na- 
tions that all matters of discipline and all things done on board 
which affected only the vessel or those belonging to her, and 
did not involve the peace or dignity of the country, or the 
tranquillity of the port, should be left by the local government 
to be dealt with by the authorities of the nation to which the 
vessel belonged as the laws of that nation or the interests of 
its commerce should require."^ 

Westlake says further upon this subject, "Matters cour 
ceming the ship herself, as the j)roprietary title to her, dam- 
age done by her, salvage due from her^ or_her^eizure in satis- 
faction^gf a debt, will belong to the local courts whenever 
referred to them by the accepted rules of national jurisdiction 
applied to her actual situation or to the person of her owners, 
or others interested in her. If the crew, whether on shore 

»^ Scott's Cases, pp. 225-226. Wildenhus Case. 
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or while remaining on board, commit offenses against other 
ships in the anchorage, or against the inhabitants of the land, 
the local courts will punish them and the local authorities will 
not be under the necessity of requiring her to quit their 
waters, but will use on board of her whatever force may be 
needed. Even offenses committed on board of ' her against 
persons and things also on board of her will fall under the 
local jurisdiction if . . . they involve a violation of the rights 
I and interests of a littoral state or of its subjects not forming 
part of its crew or passengers/^ ° 

French rule as to merchant vessels in foreign ports. — ^The 
rule held by the French Government has tended to modify 
the usage of complete jurisdiction in all matters over the 
merchant ship and its personnel in a foreign port. This modi- 
fication is shown both in the decision of Chief Justice Waite 
in the case of the Belgian steamer " Noordland," just given, 
generally known as the Wildenhus case, and the remarks just 
quoted of the English publicist Westlake. These two cases 
show the English and American advance towards the French 
rule or view, which is that the officera and cre w of ^ajnerchant 
ship lying in a. foreign port are not like .a .party of isolated 
strangers tray^lling in a foreign country, but^aie ,a.body of 
organized men governed internally by laws of their country, 
enrolled under the authority and placed:- tmder a master or 
captain who has a standing and reeogntfcidn loj law. The 
French Government and courts holding this v iew find a dis- 
tinction between acts and offenses connected with the internal 
order and discipline of the «hip, -w4»en the peace of the port 
is not disturbed, and other acts whicLhaze.an external effect. 
The former they leave to the lawT?-of the state to which the 
ship belongs;, the latter, thev regard- as subject to the juris- 
diction concerned. In this distinction we follow them also, 

'^ Westlake, Part 1, p. 269. 
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as the decision of Chief Justice Waite in the Waldenhus case 
shows as to our own country, and our consular conventions 
show with respect to foreign countries. Great Britain has not 
entered into any convention with us upon this subject. 

Consular conventions as to right of consuls abroad. — ^The 
general rendering of the reciprocal conventions upon the mat- 
ter is, that co nsular officers shal Hia ve exclu sive charge of the 
internal ordei* of the merchant vessels of their nations. The * 
local authorises" "are not iii any way to interfere except in 
cases where the differences on board ship are of a nature to 
disturb the peace and public order in port or on shore, or 
where persons^o^er thaxi,thfi. nffirers- anri crew, of the vessel 
are parties ^_the disturbance. Ot herwise the local authori- 
ties are to confine themselves to the rendering of forcible as- 
sistahce^f required by the consular authorities.** 

Immunity of vessels making passages in external waters. — 
There is^more universal agreement as to the exemption of the 
officers, crew and passengers of vessels passing through or 
anchoring in the marginal belt or waters of a state external 
to the ports and customary anchorages, in so far as their in- 
ternal life is concerned. Aa to external acts, such as those 
concerned with questions of the fisheries, smuggling, naviga- 
tion, collisions or quarantine, the state would naturally exer- 
cise jurisdiction, but as to internal matters, as Hall says, 
"The state is both indifferent to and unfavorably placed for 
learning what happens among a knot of foreigners so passing 
through the territory as not to come in contact with the 
population. To attempt to exercise jurisdiction with respect 
to acts producing no effect beyond the vessels, and not tend- 
ing to do so, is of advantage to no one.^^ 

4s to immunity for ^political qffendere in embassies, lega- 
tions ^]idL..aonsulates. — In Europe, except probably Spain, 

» Moore's Digest, Vol. 2, p. 303. 
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and in the _U-nite4-Statea thfire-exists neither by rule nor 
usage an immunity in embaeaies, legati ons o r consulates foi' 
or d inary~cri m inala "or foFpersons clmrgejLKJth political of- 
fenB^against the state in which these official residences are 
glaced. In the case of Spain that immunity or right of 
asylum, as it is often improperly called, was used in the Eevo- 
lutionary period of 1865-1875. In 1873, after the abdication 
' of King Amadeus, Marchal Serrano was hunted by a mob and 
took refuge in the residence of the British minister, who sub- 
sequently di^uised him and accompanied him to a place of 
embarkation. 

'Mr, Pish, writing to our minister to Spain about this time, 
said that " the right of asylum by which I now refer to the 
so-called right of a political refugee to immunity and pro- 
tection within a foreign legation or consulate, is believed to 
have no good reason for its continuance, to be mischievous in 
its tendencies, and to tend to political disorder." 
' These views have been frequently expressed and, while this 
government is not able of itself to do away with the practice 
of foreign countriea, it has not failed, on appropriate occa- 
"ion, to deprecate its existence, and to instruct its representa- 
ives to avoid committing this government thereto. 

Sine? the practice ot^raiittug-iiafflunity from arrest and 
■sylum in legations and'CifflSUl&teris not in accordance with 
he rules of international law, " It can be defended only on 
he ground," Moore says, " of the consent of the state within 
I'hose jurisdiction it is brought to.be maintained." This view 
las been accepted by the government of the United States in 
ts instructions to diplomatic officers of the United States, 
Fhich read as follows: 

Par. 49. Immunity from local jurisdiction extends to a 
liplomatic representative's dwell ing-houso and goods and the 
irchives of the mission. These cannot be entered, searched or 
[etained under process of local law or by local authorities. 
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Par. 50. The pTiyile gfi of immunity. frmn InfaJJiTrisrliptioTi 
does. not-Biolirace the right of asyl um fo r persons oiit side of a 
representative's dipldinalie or personal household. 

Par. 51. in some countries, wEere frequent insurrectionfiTT 
occur and consequent instability of government exists, the 
practice of extraterritorial asylum has become so firmly 
established that it is often invoked by unsuccessful insurgents 
and is practically recognized by the local government, to the 
extent even of respecting the premises of a consulate in which 
such fugitives may take refuge. This government does not 
sanction the usage, and enjoins upon its representatives in 
such countries the avoidance of all pretexts for its exercise. 
While indisposed to deny temporary shelter to any person 
whose life may be threatened by mob violence, it deems it 
proper to instruct them that it will not countenance them 
in any attempt knowingly to harbor offenders against the 
laws from the pursuit of the legitimate agents of justice.* 

Immiuiity from arrest when asylum is sought on board 
ships of war. — ^Under the general rule of international law 
and courtesy it Tgjw^irlprPfl wmTig in f}fff^x or afford an aflylnm 
tQ a criminal or tQ_a4iex£an.^h€ffged solely with a^crime against 
the state in whose friendly..,waters a- vessel of wan, happens to 
be for Jhe time. If, however, a criminal of any kind suc- 
ceeds in getting on board a foreign vessel of war he cannot 
be apprehended or followed on board by the police or loqal 
authorities. The commanding ofiBcer has a right to judge fo 
himself whether the crime charged as non-political is so, o 
is only used as a pretext to prevent asylum being granted t 
a person in flight for his life on account of his political ac 

The regulations of the United States N"avy read as follows 
upon this subject : Art. 344. The..£ight_of asylum for polit- 
ical or other refugees. jias Jio ioundation in international law. 

^ Moore's Digest, Vol. 2, p. 779. 
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In comlries, however, where frequent insurrections occur, and 
constanFmstability ofTgovernment exists, usage sanctions the 
granting of asylum^ but eyenjn.the waters of such countries, 
ofiBcer^ should refuse all applications for asylum except when 
required by the interests of humanity in extreme or excep- 
tional cases,^stteh. a& the pursuit of a refugee by a mob. Offi- 
cers -Buist-iXQt_ directly nor indirectly: .invite rejugees to accept 
asylum.'" 

It is hardly necessary to add that a rigid impartiality should 
prevail in all such cases between political parties, and that 
refugees granted asylum should not be allowed to open nor 
maintain communication with the shore for political or any 
other purpose. 

Asylum on board vessels of war as to fugitive slaves. — 
In former times when slavery existed in countries that 
were classed as enlightened, it was customary to surrender 
fugitive slaves who had sought refuge on board vessels of 
war. This was urged as a. policy of the United States in the 
earlier days of the Republic. Since slavery is now practically 
abolished by all members of the family of nations the right 
of such slaves to refuge and freedom has become the usage. 
By Art. 28 of the general act of the Brussels Conference rela- 
tive to the African slave trade, signed July 2, 1890, and rati- 
fied by the United States and most of the civilized states, it 
is agreed that any slave who may have taken refuge on board 
a ship of war flying the flag of one of the signatory powers 
shall be immediately and deflnitely freed. Such freedom, 
however, shall not withdraw him from the competent juris- 
diction if he has committed a crime or offense at common 
law.=" 

Before closing this portion of the subject which deals with 
the conduct and privileges and obligations of the officers and 



" U. S. Navy Regs., 1909, p. 87. 
" Treaties of U. S. 
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men of a man-of-war in foreign ports, it is well to give an 
article of the United States Navy Eegulations upon the sub- 
ject of their dealings with foreigners when in foreign ports. 

The commander-in-chief of a fleet, or in his absence the 
commanding oflBcer, is directed to " impress upon all oflBcers 
and men that when in foreign ports it is their duty to avoid 
all possible causes of oflEense to the authorities or inhabitants; 
that due deference must be shown by them to the local laws, 
customs, ceremonies and regulations ; that in all dealings with 
foreigners moderation and courtesy should be displayed, and 
that a feeling of good-will and mutual respect should be cul- 
tivated/' "* 

As to immunity of political offenders on board merchant 
vessels. — " Apart from acts affecting their internal order and 
discipline, and not disturbing the peace of the port, merchant 
vessels, as a rule, enjoy no exemption from the local jurisdic- 
tion. It is^iherefore generally laid down that they cannot 
grant asylum.'^" 

Certain cases in which opposite ground was taken, especially 
as to passengers in transit, are herewith mentioned as matters 
of interest and information. The case of Sotelo is one of 
interest and is given by Moore as follows : 

The case of Sotelo. — "In 1840 the French packet boat 
* UOcean,^ which made regular voyages between Marseilles, 
the coast of Spain and Gibraltar, received on board, at her 
anchorage at Valencia, M. Sotelo, a Spanish ex-minister, 
who was under prosecution for political offenses. The vessel, 
having put to sea without knowledge of the number and per- 
sonality of the passengers who had embarked, entered the 
port of Alicante, where, during the customs and police in- 
spection, M. Sotelo was recognized, seized, taken ashore and 

" Art. 346, U. S. Navy Regulations, 1909. 
» Moore's Digest, Vol. 2, p. 855. 
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imprisoned. The captain of ^L'Ocean^ protested against 
what he described as a violation of his flag, and in vain de- 
manded that his passenger be set at liberty, invoking at the 
same time the right of asylum and the principle of extra- 
territoriality." 

" Diplomatic communications on the subject v^hich were 
exchanged between the Governments of France and Spain es- 
tablished it in the clearest manner that the conduct of the 
authorities of Alicante was above reproach; that no injury 
was done to the flag) "since the acts in question peri;ained to an 
ordinary merchant ship and to a high measure of police exe- 
cuted inside the port ; that M. Sotelo, surreptitiously embarked 
at Valencia, a Spanish port, could have been regularly seized 
and arrested on * UOcean ' at another port of the same coun- 
try; and, finally, that the fact that she had been on the high 
seas a certain time before entering Alicante could not alter 
the nature of the act done at the place of departure, and proved 
at the place of arrival, under the dominion of the same laws 
and of the same territorial legislation/' " 

The case of Oimez. — ^The case of Gamez was that of a 
political fugitive from Nicaragua, who voluntarily took pas- 
sage at San Jose de Guatemala for Punta Arenas, Costa 
Rica, on board the Pacific mail steamship " Honduras,'^ 
knowing that the vessel would enter en route the port of 
San Juan del Sur, Nicaragua. Upon learning the fact of 
his being on board this steamer, the Government of Nica- 
ragua ordered the commandant of the port of San Juan 
del Sur, Nicaragua, to arrest Gamez upon the arrival of 
the "Honduras." When the "Honduras" reached San 
Juan the authorities^ of that port requested the captain of 
the steamer to deliver up Mr. Gamez, which he declined 
to do, and set sail without proper clearance papers. Of this 

"Moore's Digest, Vol. 2, p. »56. 
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case Mr. Bayard, the Secretary of State, says, ^^ It is clear 
that Mr. Gamez voluntarily entered the jurisdiction of a 
country whose laws he had violated. 

^^ Tin der the circumstances i t was plainly the duty of the 

authorities upon their request. 

"It may be safely affirmed that when a merchant vessel 
of any country visits the ports of another for the purposes 
of trade it owes temporary allegiance and is amenable to the 
jurisdiction of that country, and is subject to the laws which 
govern the port it visits so long as it remains, unless it is 
otherwise provided by treaty. 

" A ny exe^ ptit^ -(H^-immunity- from - local -jurisdiction must 
be derived from the consent of that country. No such ex- 
emption is made in the treaty of commerce and navigation 
concluded between this country and Nicaragua on the 21st 
day of June, 1867.^' *" 

The case of Barrundia. — In the Barrundia case the facts 
were as follows : 6eneral_Barrundia,_an ex-Minister of War of 
Guatemak, had been attempting for some time to incite an in- 
surrection in Guatemala from his residence within the Mexi- 
can border, Guatemala being at war with Salvador at the time. 
When, upon complaint of Guatemala the Government of Mex- 
ico required Barrundia to leave the borders of Guatemala, he 
proceeded with two of his followers to Acapulco, a Mexican 
port, and embarked on board an American mail steamer osten- 
sibly for Panama, but with reasonable certainty for Salvador to 
join the Salvadoran forces against Guatemala. Upon reaching 
a Guatemalan port, Champerico, his arrest was determined 
upon by the Guatemalan authorities^but the master of the mail 
steamer declined to give him up without the written authority 
of the American minister resident in Guatemala City. Upon 
arrival at San Jose, the second Guatemalan port of call, the 

" Moore's Digest, Vol. 2, p. 868. 
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letter of the minister was brought on board by the arresting 
force, which advised the master to give Barnindia up to the 
Guatemalan oflficials, stating that the government had prom- 

yf-tsed that his life would be spared. The arrest was then per- 
mitted, but Barrundia resisting arrest with fire-arms was 
killed on board the steamer by the ofiBcials attempting arrest. 
The American minister was removed by the Government of 
the United States for authorizing the arrest, and- the senior 
naval officer of the United States in port, commanding the 
U. S. S. "Kanger,^^ was relieved from his command for not 

1 offering an unsolicited asylum to Barrundia on board of his 

J vessel. 

The Guatemalan Government desired the arrest of Bar- 
rundia, both for common crimes and as an enemy of the 
country within its borders. The arrest was desired as a matter 
of self-preservation, as Barrundia was on his way to wage 
war from the southern border, as he already had attempted 
to do upon the northern border. 

It can hardly be claimed that Barrundia possessed immunity 
from arrest because he was on board of a merchant vessel 
carrying the American flag, as there is no foundation in 
international law for this position. As to offering an un- 
solicited asylum on board the " Ranger ,^^ it is needless to say 
that the position of both the State and Navy Departments 
is in opposition to such voluntary action. There§son given 
for claiming immunii^ fro.m arrest under the circumstances 
is that an exceptional rule should be adopted or usage acknowl- 
edged to exist in Spanish- American states, which is in viola- 
tion of their rights as sovereign states. Secretary Gresham's 
letter of December 30, 1893, must be conceded to give the 
final and authoritative statement of our policy in the matter. 
In the paragraph that is applicable to the Barrundia case 
he states as follows: 

'^The so-called doctrine of asylum. Jiaving no recognized 



The Case of Barrundia 69 

application to merch ant vess els in port^ it follows that a ship- 
master~can found no exercise of his discretion on the char- 
acter o f-the'o gense charged^ There can he no analogy to pro- 
ceedings in extradition when he permits a passenger to be 
arrested by the arm of the law. He is n ot comp etent to de- 
termine jrhethfiX-Jha..aflfense is one justifyi ng s urrender, or 
whether the evidence ul tha-case is. suffi cien t to warrant arrest 
and commitment for trial, or to impose conditions upon the 
arrest. His function is passive merely, b eing confined to 
permitting the regular agents of the la w, on exhibition of 
lawful warrant, to make the arrest. The diplom atic and con- 
sular representafiver of the United States in tiie country 
inaking the demand are as incompetefnt to order surrender by 
way of quasi-extradition as the shipmaster is to actively de- 
liver tiie a ccused. This was established in the celebrated 
Barrundia case by the disavowal and rebuke of Minister Miz- 
ner's action in giving to the Guatemalan authorities an order 
for the surrender of the accused. 

" If it were generally understood that the masters of Ameri- 
can merchantmen are to permit the orderly operations of the 
law in ports of call, as regards persons on board accused of 
crime committed in the country to which the port pertains, 
it is probable on the one hand that occasions of arrest would 
be less often invited by the act of the accused in taking pas- 
sage with a view to securing supposed asylum, antl on the 
other hand that the regular resort to justice would replace 
the reckless and offensive resort to arbitrary force against an 
unarmed ship which, when threatened or committed, has in 
more than one instance constrained urgent remonstrance on 
the part of this government.^^ " 

Extraterritoriality in Oriental and African countries. — 
There are other exceptions to the ordinary rules of territorial 
jurisdiction arising from^ diversities in laws, customs and 

"Moore's Digest, Vol. 2, p. 881. 
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social life whereby citizens and subjects of states with civiliza- 
tion derived from European sources enjoy an exemption from 
the operations of local laws in countries of non-European 
civilization or those possessing civilization of lower degree 
than European standards. This exemption, which is termed 
extraterritoriality or exterritoriality is generally based upon 
treaties, and its scope is regulated by the countries to whose 
citizens or subjects the exemption is secured. Under this 
system of exterritoriality local jurisdiction is exercised by 
foreign officials, generally by consular and diplomatic officials, 
but occasionally by locally established courts of justice with 
jurisdiction over persons of their own nationality. This ex- 
emption exists in countries like China, Siam> and until its 

I annexation, Korea, in Asia, the Barbaxy States in Africa, 
and in Turkey and Egypt. 

/ "In dealing with the subject of extraterritorial jurisdic- 
tion,^^ says Moore, "the fact should be borne in mind that 
while the system rests, in the Ottoman dominions, upon 
ancient custom as well as upon the provisions of treaties or 
so-called capitulations, it was established in China and Japan 
by the treaties with the western powers, the first being that 
concluded between Great Britain and China, at the end of 
the Opium War, in 1842. The importance of this distinction 
is obvious. It serves to explain the existence in the Ottoman 
dominions of practices which were not based upon the stipu- 
lations of treaties and which formed no part of the extra- 
territorial system as it was established in China and Japan. 
Of these practices the principal one is that of the protection 
granted by the consuls of treaty powers to the citizens of other 
treaty powers, or to. the citizens of non-treaty powers, or even 
to natives, not by the mere exercise of good offices, but by 
the assimilation of the person protected to the nationality 
of the protector/^ " . 

" Moore's Digest, Vol. 2, p. 596. 
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Japan has made such rapid progress in civilization that by 
treaties made by all of the powers extraterritoriality on Japan- 
ese soil ceased, and with it consular jurisdiction on July 17, 
1899. 

Jurisdiction of consular and mixed courts. — The jurisdic- 
ti on of the consular courts and the United StatesT^ourt for 
China establisKed in j ^G, and the" mixed courts established 
by the various treaties, is both civil and criminal. The 
manner of procedure, etc., of the'various courts depends upon 
the law ^t the country of the consul and upon txeaty stipula- 
tions. In general terms aH crimes committed by citizens or 
subjects are tried in the consular courts of their own state, 
while crimes committed against natives by foreigners are 
tried in the courts of the foreigners who are defendants. In 
cases between foreigners of different nationalities the trial is 
generally in the court of the defendant. In civiLmatters or 
questions between foreigners and natives the matter is re- 
ferred generally to a mixed tribunal oi foreigners and natives. 
As a rule 'fliere is an appeal in civil cases of sufficient im- 
portance to the home courts of a superior grade of the con- 
sul's country. In Egypt the consular system of courts has been 
replaced by a system of mixed or joint tribunals, the judges 
being partly native and partly foreigners, the latter being in 
the majority. 

With respect to seamen and others on board of men-of-war, 
while the jurisdiction of the consular court of the same na- 
tionality as the seamen is admitted to exist by our State 
Department in regard to offenses committed on shore, the 
opinion of the Department has been expressed that the smaller 
offenses committed on shore, such as over-staying leave, dis- 
orderly conduct or drunkenness, should be remitted to the 
naval authorities in cases where the offenders can be tried and 
punished on board the vessels to which they belong under 
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the naval regulations, unless otherwise requested by the naval 
authorities." 

By the regulations of the United States Navy ^^men who 
are convicted by a consular court of a felonious offense (as 
distinguished from cases of over-staying leave, disorderly con- 
duct, drunkenness and other comparatively minor offenses in 
which consular authorities have concurrent jurisdiction) cease 
from the date of such conviction to be in the naval service of 
the United States." " 

Extradition. — Somewhat allied to the subject of the right 
of asylum within the territory of the state of a fugitive is 
the right of asylum of fugitives in the territory of a foreign 
state. The„xeturn by legal process of such fugitives to the 
territory of such state where the alleged offenses were com- 
mitted is known as extradition. ExixaditioBr may comprise 
cases of ordinary criminals and political offenders^ but extra- 
dition in the latter cases is almost universally denied. 

In regard to extradition it may be considered as a recog- 
nized doctrine that extradition is a matter under the cog- 
nizance of the national governments alone. As to the inter- 
national obligation of the extradition it rests upon treaties 
ajone, though such rendition has been done as a matter of 
international courtesy. Mr. Justice Miller, in rendering a 
decision in the case of the United States vs, Eauscher, savs: 

" It is only in modern times that the nations of the earth 
have imposed upon themselves the obligation of delivering 
up these fugitives from justice to the states where their crimes 
were committed for trial and punishment. This has been 
dond generally by treaties made by one independent govern- 
ment with another. Prior to these treaties and apart from 
them, it may be stated as the general result of the writers 

"Moore's Digest, Vol. 2, p. 606. 

"Par. 4, Art. 800, U. S. Navy Regulations. 
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upon international law, that there was no well-defined obliga- 
tion on one country to deliver up such fugitives to another, 
and though such delivery was often made, it was upon the 
principle of comity, and within the discretion of the govern- 
ment whose action was invoked ; and it has never been recog- 
nized as among those obligations of one government towards 
another which rest upon established principles of international 
law/^ " 

Case of the "Pilcomayo." — An interesting case occurred 
on March 31, 1891, in Buenos Ayres, in regard to a mutiny 
which occurred on board the Chilean gunboat " Pilcomayo " 
then lying at the docks. At the request of the commanding 
officer twelve of the mutineers were taken in charge by the 
local police, with the further request from the Chilean min- 
ister that they be held in custody until the " Pilcomayo '^ was 
ready to sail for Chile in order that they might be taken 
there for trial. The " Pilcomayo ^^ was being partially dis- 
mantled at the time by the order of the Chilean Government, 
after which she was to be taken to Chile and placed out of 
service. The mutineers obtaining a writ of habeas corpus:; 
the judge of the Federal Court decided that the exemption 
of a man-of-war from the local jurisdiction did not extend 
to the conferring of jurisdiction over persons in foreign ter- 
ritory in charge of foreign authorities, and that the Chilean 
minister, by requesting the men to be taken from on board 
the vessel of war under the Chilean flag and placed in the 
custody of the Argentine authorities, had lost the right to re- 
move them to- Chile and have them tried there. It was also 
intimated that by dismantlement the " Pilcomayo " had lost 
its character as a vessel of war. On appeal from this decision 
the Supreme Court of the Argentine Eepublic " held that as 
the mutiny appeared to be for political reasons, it was to be 

•• Scott's Cases, pp. 276-277. 
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considered as a political offense; that as the mutineers were 
brought on shore and delivered to the Argentine authorities 
because of the inability to retain them on board the vessel, 
their return to the representative of Chile could not be granted 
without violating the exemption of political offenders from 
extradition ; that their delivery up would also violate the 
principle of public law, which protects prisoners of war, 
whether public or insurrectionary, from surrender; and that 
it is a rule of international law that where acts of hostility 
are committed by foreign insurgents in territorial waters of 
another state, only the vessels or things taken from them, 
and not the persons, are to be delivered up." "^ 

Extradition of deserters. — In regard to the arrest or extra- 
dition of deserters from ships of war it has been held, both 
by the State Department and the federal courts, that in the 
absence of treaties to that effect offir ii^Ja ^ f th ^ TTp ifprl States 
can^otat home arrest foreigi seame_n_as_deserters from for- 
ei^_vessels even upon the request of the consular j)r other 
oflBfiers^of foreign governments, and that it is naturally im- 
proper in reciprocal cases for one consular or other authorities 
to cause foreign officials to arrest deserters from our ships 
in,^jthe absence j)f .treatipia aufeerizing "and: proiidisg f or such 
arresE 

Case of Alexandroff. — In the case of Tucker vs. Alexandroff 
there were circumstances surrounding this case which involved 
several interesting questions as to the return and extradition 
of a deserter, so that it is considered desirable to narrate the 
matter in full as given by Moore in his digest " 

" Leo Alexandroff, a conscript in the Eussian naval service, 
was sent in October, 1899, as one of the detail of 53 men 
under command of an officer, from Eussia to Philadelphia, 
to take possession of and man the Eussian cruiser ^Variag,' 

■» Moore's Digest, Vol. 4, pp. 351-352. 
" Moore's Digest, Vol. 4, pp. 423-424. 
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then under construction by the firm of Cramp & Sons in that 
city. By the contract between the Eussian Government and 
the builders it was agreed that the vessel to be built, whether 
finished op unfinished, and all materials intended for her con- 
struction and brought upon the premises of the contractors, 
should immediately become the exclusive property of the 
Eussian Ministry of Marine; that the flag of the Imperial 
Eussian Government should be hoisted on the ship, whenever 
desired by the board of inspection, as evidence that it was 
the governments exclusive property; and that the Eussian 
Ministry of Marine might at any time appoint an officer to 
take possession of the ship or materials, whether finished or 
unfinished, subject to the lien of the contractors for any 
part of the value remaining unpaid. The construction of the 
vessel was to be paid for in instalments, but a percentage of 
each instalment was to be withheld, and the final payment was 
not to be made until the ship had made a successful trial trip 
and had been turned over to the Imperial Eussian Govern- 
ment; and that the government was at liberty, unless the 
vessel should fulfil certain requirements as to draft and speed, 
to reject her. The ^Variag^ was still on the stocks when 
the detail of men arrived in Philadelphia. She was launched 
in October on November, 1899, and was lying in the stream 
still under construction, not having been accepted by the 
Eussian Government, when on April 20, 1900, Alexandroff 
went to New York and declared his intention to become a 
citizen of the United States. He was subsequently arrested 
upon the written request of the Eussian vice-consul, and on 
June 1, 1900, was committed on a charge of desertion. By 
Article IX of the treaty between the United States and Eus- 
sia of 1832, the consular representatives of the contracting 
parties were authorized to require the assistance of the local 
authorities for the recovery of ^deserters from the ships of 
war and merchant vessels of their coimtry ^ ; and it was stipu- 
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lated that for this purpose they should apply to the competent 
tribunals and ^ in writing demand said deserters, proving, by 
the exhibition of the registers of the vessels the rolls of the 
crews, or by other official documents established that such in- 
dividuals formed part of the crews/ AlexandrofE was com- 
mitted under Section 5280, Kevised Statutes of the United 
States, which provides in language similar to that just quoted 
for the recovery of deserters from vessels of governments hav- 
ing treaties with the United States on the subject. It was 
contended that the treaty and statute were inapplicable to 
Alexandroif for the reasons (1) that the ^Variag^ was not 
yet a Eussian ship of war, (2) that he was not a deserter from 
such ship, and (3) that his membership of the crew was not 
proved by the exhibition of the register of the vessel, her crew 
rolL, or by any official document. It was held that the 
^ Variag/ inasmuch as she had been launched and was lying 
in the stream when Alexandroff deserted, was a ship within 
the meaning of the treaty; that she was also a Eussian ship 
of war within the meaning of the treaty, notwithstanding that 
she had not been finally accepted and taken possession of by 
the Eussian Government, and that the Eussian flag had never 
been hoisted upon her; that Alexandroif consequently was a 
deserter from a Eussian ship of war within the meaning of 
the treaty; and that, as it was admitted and appeared by the 
record in the case, AlexandrofE came to the United States as 
a member of the Eussian navy for the express purpose of 
becoming one of the crew of the ^ Variag,^ it could not prop- 
erly be objected in his behalf that no official documents were 
produced, especially as it appeared that on the trial of the case 
below, Alexandroff, through, his counsel, waived the produc- 
tion of the passport issued by the Eussian Government to the 
men detailed to man the vessel.'^'* It was also held that 

■•Tucker vs. Alexandroff (1902), 183 U. S. 424. Also Moore's 
Digest, Vol. 4, pp. 422-423; Vol. 5, p. 249. 
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treaties should be interpreted " in a spirit of uberrima fides/' 
and in a manner to carry out their manifest purpose. 

The courts as a rule hold the exemption of a foreign vessel 
of war from the jurisdiction of the port on the ground of its 
being the property of the state engaged in public business. 
This principle is applied to other property state-owned and 
in or for public use. English courts, in the case of Vavasseur 
vs, Krupp, decided that they had no jurisdiction to interfere 
with the property of a foreign sovereign, more especially when 
the property is for or in public use. 

Servitudes. — ^There are certain restrictions upon the sover- 
eignty and jurisdiction of states commonly known as servi- 
tudes. Servitudes concern states only, and directly, not in- 
dividuals. The rigHf "tb~use a port or anlsland for a coaling 
station would constitute a servitude. The requirement that 
the port of Antivari, and all the waters of Montenegro, shall 
remain closed to the ships of war of all nations is a servitude 
imposed by the Treaty of Berlin. The right of fisheries in 
foreign waters, such as formerly enjoyed by France in the 
waters of Newfoundland, is a servitude of an economic form. 
The stipulation in the Treaty of Berlin that Montenegro shall 
have neither ships of war nor flag of war is another form of 
servitude. 

By the same treaty all the fortresses and fortifications on the 
Danube River from the Iron Gates to the mouths of the river, 
were to be razed and no new ones erected. No vessel of war 
was to navigate the Danube below the Iron Gates, with the 
exception of vessels of light tonnage in the service of the 
river police and customs. The stationnaires of the powers 
at the mouths of the Danube may, however, ascend the river 
as far as Galatz. ** 

*• A. J. I. L., Vol. 2, No. 4, pp. 414 and 420. 
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Jurisdiction upon the High Seas and Other Waters. — 
Identification op Vessels. — Piracy. — Interoceanio 
Canals. 

What is meant by the high seas. — ^By the term high seas 
in municipal and international law is meant all^fjthat con- 
tinuous body of salt water in the world which i§,iia\i^igable in 
its character and which lies outside of the territorial waters 
and maritime belts of the various countries. 

In a general way this extent of salt water is divided into 
what may be called the independent seas and the dependent 
seas. By the independent seas are meant the five great oceans 
or basins communicating by large openings with one another, 
and which in area constitute over nmetyrthree^ per ceiit or 
almost the whole of the salt water of the globe. The de- 
pendent seas, like the Mediterranean and Black Seas, on the 
other hand, constitute less than seven per cent of the salt 
water area of the world. These dependent seas, like the Med- 
iterranean, have still other dependent seas, like the Adriatic, 
and so the subdivisions go on. Even the enclosure of waters 
by the territory of one or more states does not remove its 
area from within the expression of " high seas,^^ provided a 
navigable connection of salt water exists between such sea 
or waters and the general body of salt water, no matter even 
if such navigable connection be itself part of one or more 
bordering states.* 

The Sea of Marmora and Bering Sea, for instance, come 
under the term of the high seas, while the situation of the 

* Oppenheim, Vol. l. 
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Dead Sea and the Ural Sea makes the former Turkish and 
the latter entirely Eussian. There are other large bodies of 
salt water like the Bay of Concepcion and the Chesapeake 
Bay which, for reasons given later, are conceded to be terri- 
torial waters of the countries within which they are situated. 

The sea in its eflPect upon the history of the world.— The 
preponderating area of the waters of the globe is too well 
known to require more than a passing allusion. Its effect 
upon the development of the world is constantly growing. It 
has, as N"ys well says, brought to the work of civilization a 
powerful aid. Little as it was known in the early ages, still 
it brought the East to the West and spread the early civiliza- 
tion to Western Europe. When, in turn, the civilization of 
the known world was centered in Western Europe it gave to 
the more vigorous people there a larger theatre of action, it 
made possible communication between the regions of the earth 
which are most remote from each other ; no longer a barrier, it 
has become a highway to carry on intercourse which has a 
social and political as well as a commercial consequence. As 
the earth becomes more and more inhabited by civilized 
peoples and the development of the continents is caused by 
the genius of the human race, the sea will play a more and 
more important part in the history of the world.* In con- 
nection with international law, which is the reigning law 
upon the high seas outside of the narrow sphere of the vessel, 
the sea bears a most important part, in peace and in war 
time, and also 'with respect to those neutral powers who, 
though not actors in a war, bear a relation of growing im- 
portance to those so engaged. 

Freedom of the high seas. — It is a definite and well-estab- 
lished rule of international law that the high seas are not 
and never can be under the sovereignty or legal jurisdiction 
of any one state or group of states. 

»Nys, Vol. 2, p. 132. 
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In this connection and in a book addressed especiallj to 
naral officers^ it may be well to present the ideas of Ortolan, 
a French nayal officer and writer, in his prelnde to a discns- 
sion of the open sea addressed as a seaman to seamen. He 
says that it is above all by seamen that this tmth of freedom 
of the sea is profoundly felt; they understand it by instinct 
and by intuition. Continuing the subject, he says, when 
the entrance of a port is left behind and the ship reaches the 
open sea the experienced seaman recognizes a sentiment of 
independence which fills him with exaltation. Having at 
last reached the deep blue water, the surrounding atmosphere 
is an atmosphere of freedom. The sea is grand, there is room 
in it for all. Scanning the horizon he finds before him only 
a free highway. Upon this great highway, upon this load 
which is always in movement, he asks himself where are the 
foreign powers that can dictate laws to me ? Their laws can 
only be those of force, they can only be executed by force, 
and if force compels him to cede he has his own sovereign to 
appeal to for redress. 

The laws of the seaman, as to the internal rule of his vessel, 
are those of his country which he carries with him in his 
voyage. In his relations with foreigners the conventions and 
treaties negotiated by his country guide his conduct. If these 
treaties are wanting there exist the principles of universal 
international law, principles which are obligations resting 
upon all nations.' In discussing Ortolan^s views, Wheaton 
says that: 

Physical impossibility of possession of the sea. — I. ^^ Those 
things which are originally the common property of all man- 
kind can only become the exclusive property of a particular 
individual or society of men by means of possession. In 
order to establish the claims of a particular nation to a right 

•Ortolan Diplomatie de la mer, Vol. 1, pp. 120, 121. 
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of property in the sea. that nation must obtain and keep pos- 
session of it, which is impossible/^ 

II. " In the second place, the sea is an element which be- 
longs equally to all men like the air. No nation then has the 
right to appropriate it, even though it might be physically 
possible to do so. 

"It is thus demonstrated that the sea cannot become the 
exclusive property of any nation, and consequently the use 
of the sea for these purposes remains open and common to all 
mankind." * 

The maritime territory of a State. — " By the generally ap- 
proved usage of nations which forms the basis of international 
law, the maritime territory of every state extends : 

" 1. To the ports, harbors, bays, mouths of rivers and ad- 
jacent parts of the sea inclosed by headlands belonging to the 
same state. 

" 2. To the distance of a marine league, or as far as a can- 
non shot will reach from the shore, along all the coasts of the 
state. 

" 3. To the straits and sounds bounded on botii sides of 
the territory of the saine state, so narrow as to be commanded 
by cannon shot from both shores and communicating from 
one sea to another. 

"The reasons which forbid the assertion of an exclusive 
proprietary right to the sea in general will be found inapplic- 
able to the particular portions of that element included in the 
above designations." 

Forts and months of rivers, bays, etc. — 1. " Thus, in re- 1 
spect to those portions of the sea which form the ports, har-/ 
bors, bays and mouths of rivers of any state where the tide 
ebbs and flows, its exclusive right of property, as well as sov- 
ereignty in these waters, may well be maintained, consistently 

*Wheaton, ed. by Atley, 1904, p. 292. 
6 
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with both the reasons above mentioned, as applicable to the sea 
in general. The state possessing the adjacent territory by 
which these waters are partially surrounded and enclosed has 
that physical power of constantly acting upon them, and, at 
the same time, of excluding, at its pleasure, the action of any 
other state or person, which, as we have already seen, <;on- 
stitutes possession. These waters cannot be considered as 
having been intended by the Creator for the common use of 
all mankind any more than the adjacent land, which has 
already been appropriated by a particular people. Neither the 
material nor the moral obstacle to the exercise of the exclusive 
rights of property and dominion exists in this case. Conse- 
quently, the state, within whose territorial limits these waters 
are included, has the right of excluding every other nation 
from th^ir use. The exercise of this right may be modified 
by compact, express or implied, but its existence is founded 
upon the mutual independence of nations, which entitles every 
state to judge for itself as to the manner in which the right 
is to be exercised, subject to the equal reciprocal rights of all 
other states to establish similar regulations in respect to their 
own waters.'' 

The marine league or maritime belt. — 2. "It may, per- 
haps, be thought that these considerations do not apply with 
the same force to those portions of the sea which wash the 
coasts of any particular state within the distance of a marine 
league, or as far as a cannon shot wiU reach from the shore. 
The physical power of exercising an exclusive property and 
jurisdiction, and of excluding the action of other nations 
within these limits, exists to a certain degree; but the moral 
power may, perhaps, seem to extend no further than to ex- 
clude the action of other nations to the inquiry of the state 
by which this right is claimed. It is upon this ground that 
is founded the acknowledged immunity of a neutral state 
from the exercise of acts of hostility by one belligerent power 
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against another within those limits. This claim has, how- 
ever, been sometimes extended to exclude other nations from 
the innocent use of the waters washing the shores of a par- 
ticular state, in peace and in war; as, for example, for the 
purpose of participating in the fishery, which is generally 
appropriated to the subjects of the state within that distance 
of the coasts. This exclusive claim is sanctioned both by 
usage and convention, and must be considered as forming a 
part of the positive law of nations/^ 

Straits and sounds. — 3. ^* As to straits and sounds bounded 
on both sides by the territory of the same state, so narrow as 
to be commanded by cannon shot from both shores and com- 
municating from one sea to another, we have already seen 
that the temtorial sovereignty may be limited by the right 
of other nations to navigate the seas thus connected. The 
physical power which the state, bordering on both sides the 
sound or strait has of appropriating its waters, and of ex- 
cluding other nations from their use, is here encountered by 
the moral obstacles arising from the rights of other nations 
to communicate with each other. If the Straits of Gibraltar, 
for example, were bounded on both sides by the possessions of 
the same nation, and if they were sufficiently narrow to be 
commanded by cannon shot from both shores, this passage 
would not be the less freely open to all nations, since the 
navigation, both of the Atlantic Ocean and the Mediterranean 
Sea, is free to all. Thus it has already been stated that the 
navigation of the Dardanelles and the Bosphorus, by which 
the Mediterranean and Black Seas are connected together, is 
free to all nations subject to those regulations which are in- 
dispensably necessary for the security of the Ottoman Empire. 
In the negotiations which preceded the signature of the treaty 
of intervention of July 15, 1840, it was proposed, on the 
part of Eussia, that an article should be inserted in the treaty 
recognizing the permanent rule of the Ottoman Empire ; that 
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whilst that empire is at peace the straits, both of the Bos- 
phoms and the Dardanelles, are considered as shut against 
the ships of war of all nations. To this proposition it was 
replied on the part of the British Government, that its opinion 
respecting the navigation of these straits by the ships of war 
of foreign nations rested upon a general and fundamental 
principle of international law. Every state is considered as 
having territorial jurisdiction over the sea which washes its 
shores as far as three miles from low-water mark ; and conse- 
quently any strait which is bounded on both sides by the 
territory of the same sovereign, and which is not more than 
six miles wide, lies within the territorial jurisdiction of that 
sovereign. But the Bosphorus and Dardanelles are bounded 
on both sides by the territory of the Sultan, and are in most 
parts less than six miles wide, consequently his territorial 
jurisdiction extends over both those straits, and he has a 
right to exclude all foreign ships of war from these straits, 
if he should think proper so to do. By the treaty of 1809 
Great Britain conceded this right on the part of the Sultan 
and promised to acquiesce in the enforcement of it; and 
it was but just that Eussia should take the same engagement. 
The British Government was of the opinion that the ex- 
clusion of all foreign ships of war from the two straits would 
be more conducive to the maintenance of peace than an un- 
derstanding that the strait in question should be a general 
thoroughfare, open at all times to ships of war of all coun- 
tries; but whilst it was willing to acknowledge, by treaty, as 
a general principle and as a standing rule, that the two straits 
should be closed for all ships of war, it was of the opinion 
that if, for a particular emergency, one of these straits should 
be open for one party the other ought at the same time be 
open for other parties, in order that there should be the same 
parity between the condition of the two straits, when open 
and shut, and therefore the British Government would -ex- 
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pect that, in that part of the proposed convention which 
should allot to each power its appropriate share of the meas- 
ures of execution, it should be stipulated that if it should 
become necessary for a Eussian force to enter the Bosphorus 
a British force should at the same time enter the Dardanelles. 

"It was accordingly declared in the fourth article of the 
convention that the co-operation destined to place the straits 
of the Dardanelles and the Bosphorus, and the Ottoman capi- 
tal under the safeguard of the contracting parties, against all 
aggression of Mehemet Ali, should be considered only as 
a measure of exception, adopted at the express request of 
the Sultan and solely for his defense, in the single case above 
mentioned; but it was agreed that such measure should not 
derogate in any degree from the ancient rule of the Ottoman 
Empire, in virtue of which it had at all times been prohibited 
for ships of war of foreign powers to enter these straits, and 
the Sultan, on the one hand, declared that, excepting the 
contingency above mentioned, it was his firm resolution to 
maintain, in future, this principle invariably established as 
the ancient rule of his empire, and so long as the Porte should 
be at peace, to admit no foreign ship of war into these straits ; 
on the other hand, the four powers engaged to respect 
this determination, and to conform to the above-mentioned 
principle. 

"This rule and the engagement to respect it, as we have 
already seen, were subsequently incorporated into the treaty 
of the 13th of July, 1841, between the five great European 
powers and the Ottoman Porte; and as the right of private 
merchant vessels of all nations, in amity with the Porte, to 
navigate the interior waters of the empire which connect the 
Mediterranean and the Black Seas was recognized by the 
Treaty of Adrianople in 1829 between Russia and the Porte, 
the two principles — ^the one excluding foreign ships of war 
and the other admitting foreign merchant vessels to navigate 
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those waters — may be considered as permanently incorporated 
into the public law of Europe." * 

The foregoing sentiment of the laws of nations as to ports, 
harbors, months of rivers, gulfs and bays and straits and 
sounds, ably supplements by Wheaton the reasoning of Ortolan, 
upon the freedom of the seas. Its statement of the European 
rule as to the Dardanelles and the Bosphorus at the time of 
the publication of Wheaton in its original edition holds good 
at the present time, notwithstanding the Crimean War and 
the development of Bussian territory on the shores of the 
Black Sea. By the Treaty of London of 1871 the right of 
exclusion of men-of-war from the Dardanelles and Bosphorus 
by Turkey was upheld, and at the same time the right of free 
navigation for merchantmen of all nations was again con- 
firmed. It has been customary for the Porte to grant permis- 
sion for small vessels of war to pass through the straits and 
anchor off Constantinople in the service of the missions of 
foreign powers. This has been generally granted to the 
united States, although it is not a signatory power to the 
treaties mentioned above providing for the exclusion of for- 
eign vessels of war. It, however, acquiesces in these treaties, 
and has in exceptional cases been granted permission to send 
&hrge vessel of war to Constantinople. The additional power 
^>en to the Sultan by the Treaty of London, of March 13, 
, to open the sfraits i^ ^i™6 ot peace to vessels of war 
^ '^""^^^ ^^ aUie^ powers is in case he should juige it 
^-r2^7MarT30 *^e execution of the general Treaty of 
^e Straita of » ^856. ^_ .^ . ,, ., , . , 

^ P^-ces can b! of ^^Ua^--^^^ ^^f V "^^"^^ f f 
^^'^AiQ ^e ^r^. ^^>^\^ed by fortifications, is also enhrely 

*" -ley, pp. 292-29T. 
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the first place, it is a passage from the Atlantic to the Pacific 
Ocean, and in the second place it is stipulated by the bound- 
ary treaty of 1881 between the Argentine Republic and Chile 
that these straits are neutralized forever and declared open 
to the vessels of all nations. It is further provided, in order 
to insure this liberty and neutrality, that no fortifications 
or military defenses shall be created that could interfere with 
this free navigation in peace or war. 

Lakes and land-locked seas. — Lakes and land-locked seas 
entirely enclosed by the territory of a state are parts of the 
territory of that state. Lake Michigan is entirely American, 
Lake Como, Italian, and Lake Nicaragua,* Nicaraguan. As 
to such lakes and land-locked seas as are surrounded by the 
territory of* several states the rule is not well settled. The 
general consensus of competent opinion, however, is in favor 
of considering these lakes and seas as parts of the enveloping 
territories. The question is generally arranged upon that 
basis by agrieement of the bordering states. Those lakes and 
land-locked seas which are also reached by navigable routes 
from the high seas, like the Great Lakes and the St. Lawrence 
Eiver, are often called the international lakes and land-locked 
seas; and are common in use to all of the inhabitants of the 
two countries which they separate. By the Treaty of Wash- 
ington such free navigation to the sea is provided for. 

Elvers. — ^Eivers lying entirely within the boundaries of 
one country, from its sources to its mouth, belong to that 
country exclusively. This class of rivers is represented by 
the Mississippi, the Hudson and the Sacramento in the United 
States, all of the rivers of Great Britain, the River Seine of 
France, and the Volga River of Russia. 

Rivers running through the territory of several countries, or 
boundary rivers separating two different states, are in a differ- 
ent category. These rivers are the property of several states, 
but if navigable from the high seas free navigation is almost 
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universally allowed for merchantmen of all states by treaties 
or tinder some general agreement. The Danube and the St. 
Lawrence are examples of this group of rivers. Where a 
navigable river forms the boundary of states, and also their 
territorial jurisdictions, the middle channel forms the line 
of separation. As a general rule this line runs through the 
middle of the deepest channel. In case the aeepest channel is 
not suited for the purposes of navigation the dividing line 
would be the middle of the one best suited and ordinarily 
used for that purpose. The division of the islands in the river 
and its bays follows the same rule. 

The Amazon. — The Amazon Eiver, after various changes, 
has been declared open to merchant vessels of all nations; this 
includes men-of-war, so far as the maritime ports of the 
Amazon are concerned, but the Brazilian Government in 1899 
stated that according to the rule of Brazil the commander of 
a foreign man-of-war before ascending the Amazon must ob- 
tain a formal permission from the Governor of Para, on a 
written request made by the proper consul there.* 

By the general act of Berlin of February 25, 1885, Art. 
II, all nationalities have free access to the Congo and its 
affluents, including the lakes, as well as to any canals that may 
be constructed to unite the water courses or lakes within the 
territories of the state. This includes the free navigation of 
the Congo and all of its branches. 

Limitation of armaments on the Great Lakes. — By an ar- 
rangement made between the United States and Great Britain 
in 1817 the naval force to be maintained by each government 
on the Great Lakes was limited on Lake Ontario to one vessel 
not exceeding 100 tons and armed with one 18-pound cannon ; 
on the upper lakes, two vessels not exceeding the same ton- 
nage and armament, and on Lake Champlain one vessel not 
to exceed the tonnage and armament mentioned. All other 

Moore*8 Digest, Vol. 1, p. 48.* 
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' armed vessels on the lakes were to be dismantled and no other 
vessels of war were to be thus built or armed. This arrange- 
ment remains practically in force at present. 

Territorial gJiUs and bays and entrances. — Great Britain 
claims that the Bay of Concepcion in Newfoundland is British 
territory, although it goes forty miles inland and has an en- 
trance fifteen miles wide; while the United States claims on 
the other hand both the Chesapeake and Delaware Bays as 
within their jurisdiction. In the case of the Delaware the 
assertion is made that Delaware Bay is the expansion of the 
Delaware Eiver, and the Chesapeake rests upon physical pos- 
session. The Institute of International Law has recom- 
mended a rule that if such bays and gulfs have been con- 
sidered territorial for more than one hundred years the claim 
should be conceded. As a matter of fact the claims of the 
United States over Chesapeake and Delaware Bays have not 
been questioned, and hence may be considered well established. 
Bays of Newfoundland. — As to the bays of Newfoundland 
the question may be considered as settled in the award recently 
made on September 7, 1910, by the Court of Arbitration at 
The Hague as to the disputed matter involved in the fisheries 
questions. 

The British contention as to the meaning of a bay was that 
all bodies of water having the definite configuration of 
bays in a geographical sense were really bays, and that 
the three-mile limit within which local jurisdiction was su- 
preme was to be measured at right angles from an imaginary 
straight line drawn from headland to headland. This con- 
tention was sustained by the court, over-ruling the American 
contention, which was that if the distance was over six miles 
from headland to headland the indentation could not be con- 
sidered,. a bay. The court recommended, however, that Great 
Britain should consent to the fixing of the three-mile limit 
so that when a bay is wider than ten miles across from head- 
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land to headland the marine league should follow the sinu- 
osities of the coast. 

The jurisdiction exercised on the high %ess, — Although the 
high seas as territory is free from the jurisdiction and police 
of any state, the persons and things passing on these seas are 
not free from the rules of international law and of municipal 
law in time of peace and war. Hence, a condition of law- 
lessness or anarchy does not exist with respect to the persons 
and property that frequent the seas. The municipal law of 
the state to which the ship belongs, and whose flag it legally 
carries, extends over the ship and the persons which it 
carries as officers, passengers or crew. This jurisdiction is 
exclusive in time of peace, with the general exception of 
cases of piracy or for some international crime, made so by 
special or general compact, such as the slave trade. There 
are still other exceptional cases, such as acts done in a great 
and sudden emergency by order of the state for purposes of 
self-preservation, and the chase and seizure of a vessel beyond 
the maritime belt for violation of a revenue law. This latter 
act is considered to be allowed by the express or tacit consent 
of the state affected, and not as a settled rule of international 
law. 

Jurisdiction of the marine league. — As mentioned pre- 
viously it is a well-established rule of international law that 
a state has exclusive jurisdiction within the marine league 
bordering its sea coast with respect to police and general con- 
trol. This control includes the regulation and protection of 
the coast fisheries, the enforcement of the customs laws by 
the prevention of smuggling, the maintenance of neutrality 
within the league in war time, the prevention and punish- 
ment of breach of the peace and the defense of the bordering 
territory against hostile attack. 

Innocent passage through territorial waters. — According 
to the general usage of all states the marine league is open 
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to merchant vessels of all states for innocent navigation and 
passage. This rule of innocent navigation is, however, not an 
absolute one, and can have its exceptions, such as when the 
state within whose jurisdiction these waters lie desires to 
reserve the trade for its own vessels in peace or war. Or it 
may be considered necessary on account of its defenses, either 
harbor, coastal or submarine, to divert vessels from certain 
routes. If, however, such passage through marginal waters 
is necessary to reach other waters, such innocent passage can- 
not be entirely denied in times of peace. If the passing vessel 
anchors the police control becomes closer, as also in cases 
of collision or of shipwreck. 

As a rule, crimes committed within the maritime belt on 
board of merchantmen passing through for other regions, 
either against property or persons within the vessel, are con- 
sidered to be outside the jurisdiction of the bordering state, 
but if they involve the rights or interests of this state or its 
inhabitants or citizens outside of the ship they are then to be 
taken cognizance of. 

The right of foreign men-of-war to pass freely and in- 
offensively within the maritime belt of a state is in a different 
category. Such passage, however, can be considered as a 
permitted usage, but hardly as a well-established right, except 
when used as a transit over a necessary highway to other 
waters and countries. 

Cases of self -protection and arrest outside of the maritime 
j)elt. — There are certain circumstances and certain purposes 
under which there is tacitly allowed an extension of juris- 
diction and liberty of seizure beyond the maritime belt. One 
is under the general rule of self-preservation or self-pro- 
tection; an arrest is allowed of a vessel or expedition mani- 
festly engaged in an hostile attack or expedition in time of 
peace against the territory of the neighboring state ; the other 
is when a vessel committing a crime or violation of the laws 
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of the state is chased into the high seas beyond the territorial 
limits or marginal belt and there arrested and brought back. 

In cases of self -protection the principle involved is the same 
as that involved in the case of the " Caroline ^' on our Cana- 
dian border during an insurrection in which it was finally 
admitted by our government that such an invasion of foreign 
territory for self-defense or self-protection might in extreme 
cases be held as justifiable, although it was beyond the ordi- 
nary course of international law. It was held by the Ameri- 
can Government that the emergency and necessity causing 
such extraordinary action as took place should be instant, 
overwhelming and leaving no choice of means and no moment 
for deliberation. 

It has been claimed that the seizure of the "Virginius** 
in 1873, if it had been put upon that ground by the Spanish 
authorities, might have been considered as justifiable. 

Case of the "Virginius." — The case of the "Virginius** 
was as follows: In October 31, 1873, the steamer "Vir- 
ginius,^^ flying the American flag and having an American 
register, was captured by the Spanish man-of-war " Tornado ^^ 
on the high seas. The " Virginius ^* was taken into Santiago 
de Cuba where, after a trial by a court martial upon the. 
charge of piracy, fifty-three of those on board, Americans, 
British and Cubans, were condemned to death and shot. The 
rest were held as prisoners. The British man-of-war " Niobe ^^ 
arriving at Santiago on November 8 demanded that no further 
executions of British subjects should take place until after 
further investigation by higher authorities. This was done. 
The charge of piracy appears to have been based upon the 
fact that the vessel was engaged in the service of Cuban in- 
surgents in conveying arms, ammunition and men to aid the 
Cuban insurrection. 

After some correspondence by telegraph upon the matter. 
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Secretary Fish and the Spanish minister agreed upon the 
following : 

Spain stipulated to return forthwith the " Virginius^' and 
the survivors of her passengers and crew, and on December 
25th following to salute the flag of the United States unless 
before that date Spain should prove to the satisfaction of the 
United States that the ^* Virginius ^^ was not entitled to carry 
the American flag, in which case the salute was not to be re- 
quired, but a disclaimer of intent of indignity to the flag 
was to be expected by the United States. If on or before 
December 25th it was made to appear to the satisfaction of the 
United States that the " Virginius ^^ did not rightfully carry 
the American flag, the United States was to institute legal 
proceedings, after inquiry, against the "Virginius^' and 
against any of the persons who may appear guilty of illegal 
acts. 

It was finally found that the " Virginius ^^ at the time of 
her capture was improperly carrying the American flag and 
the salute was hence dispensed with. The "Virginius" was 
delivered over to the United States Navy at Bahia Honda, 
but on her passage to New York sunk off Cape Fear in bad 
weather, being in an unseaworthy condition. The prisoners 
who survived the massacre were surrendered at Santiago and 
reached New York in safety, and an indemnity of $80,000 
was paid for the relief of the families of persons who were 
American citizens. 

The British Government demanded and obtained compen- 
sation for the families of the British subjects who were exe- 
cuted. Their ground of complaint against the Spanish officials 
at Santiago was that after the capture of the people of the 
"Virginius" had been made there existed no emergency of 
self-defense, and that the offenders should have been prose- 
cuted in proper form of law, and regular proceedings of a civil 
nature should have been instituted. It was also maintained 
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that had this been done it would have been fotmd that " there 
was no charge either known to the law of nations or to any 
international law under which perBons in the situation of the 
British crew of the " Virginiua " could have been properly- 
condemned to death.'" 

The charge of piracy against those executed from the " Vir- 
ginius " was without reason, and their execution was without 
justifiable excuse. The " Virginius " was not fitted for offense 
or defense as a ship by reason of her equipment and also 
offered no resistance. At moat she was engaged in an illegal 
espedition, and could have been seized within territorial waters 
of Spain or Cuba for that reason. It does not seem, how- 
ever, that such a seizure would have been justifiable on the 
high seas as the emergency for self-defense and self-protection 
was not sufficiently great or imminent. The result of landing 
a motley- force of one hundred men on Cuban soil does not 
justify the arrest of a foreign vessel on the high seas in times 
of peace. The necessity for self-defense should be " instant, 
overwhelming and leaving no choice of means, and no moment 
for deliberation." So far as the question of the rightfulness 
of the "Virginius" to carry the flag was concerned at the 
time of her arrest this was not known. She was arrested as 
an American vessel; it was discovered at a later date only 
that she had no such right. 

The question of hot parsoit and arrest on the high seas. — . 
A vessel may be chased, according to accepted usage, when it 
mmitted a crime or violation of laws of a state within 
isdiction, and the pursuit of the vessel is begun within 
risdiction of the offended state. The pursuit may be 
ued outside of the territorial limits and the arrest made 
I high seas. The "hot pursuit" must be continuous, 
once abandoned it cannot be resumed. If the vessel 

ire-a Digest, Vol. 2, p. 903, 
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violates the laws by means of her boats within the maritime 
belt, remaining herself outside of the limits she is liable to 
pursuit and seizure on the high seas as she is through her 
boats constructively within territorial waters. 

Case of the " Araunah." — In the case of the British Colum- 
bian sealer ^^ Araunah/^ which was seized by Russian authority 
in 1888 in Bering Sea, it appeared that the crew were carry- 
ing on their operations in canoes between the schooner and 
the land, and it was affirmed that two of the canoes were 
within half a mile of shore. Lord Salisburv decided that 
even if the " Araunah ^^ was herself outside the maritime belt 
the fact that she was by means of her boats carrying on fishing 
within Eussian waters without the prescribed license war- 
ranted her seizure and confiscation. 

Case of the "Itata." — In 1891, during the civil war in 
Chile, the leaders of the Congressional party, which had not 
then been accorded belligerent rights, sent to the United States 
the armed transport "Itata" for the purpose of carrying to 
Chile a cargo of arms and munitions of war for the insurgents. 
The. ^^Itata^^ was subsequently seized at San Diego, Cali- 
fornia, on a charge of violation of the neutrality laws. While 
in charge of a care-keeper of the United States marshal the 
"Itata," against his will and protest left the port. The 
marshals keeper was put on shore and the *^ Itata ^^ then pro- 
ceeded to San Clemente Island nearby, and within the juris- 
diction of the United States; here she received a cargo of 
arms and ammunition which had been sent from San Fran- 
cisco, and then proceeded to Iquique, Chile, under the convoy 
of the Chilean cruiser ^^ Esmeralda,^^ then in the service of 
the insurgents. Orders had been given in the meantime to 
the.^U. S. S. " Charleston '' and the U. S. S. " Omaha '' to 
go in search of the " Itata,^^ and if she was found at sea to 
seize her and bring her into port. If she was convoyed by 
a Chilean war vessel the circumstances of the escape were 
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to be explained and a demand made for her restoration to 
the possession of the United States; if this demand was re- 
fused, it was to be enforced if practicable. The ^^ Itata " ar- 
rived, however, at Iquique without being intercepted; but 
before her arrival tliere the insurgent authorities expressed 
disapproval of what had been done and promised to restore 
her to the possession of the United States, together with the 
cargo of arms, etc., taken on board in San Diego. When 
they found that the arms, etc., had been taken on board at 
San Clemente Island instead of San Diego, the insurgent au- 
thorities desired to retain them, but Eear-Admiral McCann, 
the senior United States naval officer at Iquique, declined to 
accede to this request, as the arms were taken on board within 
the jurisdiction of the United States and the vessel, though 
no demand for her surrender had been made, was given up, 
together with her cargo, and returned to San Diego to abide 
the judgment of the court." 

Fisheries. — It has been already stated that fisheries within 
the maritime belt of coastal waters and in narrow territorial 
waters can be properly reserved by the bordering state or states 
for their own citizens or subjects. As to fisheries upon the 
high seas, these are naturally open to all states, with a few 
peculiar exceptions sanctioned by long usage, like the pearl 
fisheries of Ceylon and the Persian Gulf, which are carried 
on at a distance of twenty miles from the shore line, and for 
which certain rules are enforced against both British and 
foreign subjects. 

But because the high seas are open to all fishermen it does 
not follow that such fishing is without police restriction and 
regulation. In the absence of treaty stipulations this policing 
can be done by municipal law applied by the states concerned 
to the vessels under their jurisdiction. There are also inter- 

• Moore's Digest, Vol. 2, pp. 985, 986. 
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national treaties controlling certain fisheries which provide 
for international supervision by special patrolling vessels of 
the states concerned. This is the case "with North Sea fish- 
eries in Western European waters, also with the fisheries near 
Iceland and the Faroe Islands, and to a less extent by the seal 
fisheries in the Bering Sea. 

Jurisdiction of a State over its vessels on the high seas. — 
The jurisdiction of a state over vessels legally carrying its 
flag upon the high seas is necessary to provide order upon 
the seas, and is required by the rules of international law. 
No other sovereignty on the high seas being possible, inter- 
national and municipal law unite to create order out of pos- 
sible chaos. 

It is required then most of all that every state which has 
shipping must adopt regulations under which vessels of its 
jurisdiction can legally carry its maritime flag, such vessels 
•being furnished with official documents giving them the right 
to carry such flag of the state. If a vessel carries such flag 
without proper authority upon the high seas the state con- 
cerned has a right to punish the offending vessel. 

All vessels, with the persons and cargoes carried by them, 
are, while on the high seas, considered to be under the ex- 
clusive domain of the states whose flag they legally carry. 

Every state has a right to punish piracy on the high seas, 
even if committed by foreigners and foreign vessels. In order 
that the police of the seas may be effectively carried out the 
right is given by the laws of nations to determine the true 
character of vessels suspected of piracy. 

Flags for maritime service may be of. a special design. — 
The flag carried by a privately owned or merchant vessel may 
be a special flag adopted for such maritime use, or it may be 
the same flag carried as an evidence of nationality for all 
purposes ashore and afloat. With the United States the flag 
is the same in all cases, with the exception of regularly enrolled 
7 
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jaehin which, carry a flag prescribed by the Secretary of the 
Nary^ eonssigimg ot an American ensign with a white foni an- 
chor in the tinion^ snrrounded by thirteen white stars formed 
into a circle. The French Bepnblic has also a common flag for 
all purposes. Other conntries vary as to their maritime flag, 
a distinction being generally made between the flag carried 
by the merchant marine and that of the navy. 

Each country is, as has been said, the sole jndge of the 
right of a vessel to carry its flag. The conditions required 
arc different in different conntries. The United States, for 
instance, requires that in order that a merchant vessel be 
considered to be a properly documented vessel of the United 
States that it must, with a few exceptions only, be built in 
the United States, and must always be owned by Americans. 
Great Britain and Germany require their vessels to be ex- 
clusively owned by their subjects or by corporations estab- 
lished in their territory. Prance requires only part owner- 
ship by its citi25ens, while Argentina allows vessels to carry 
its flag which are entirely owned by foreigners. 

As to vessels of inland States on the h^h seas. — ^Vessels 
belonging to persons who are subjects or citizens of inland 
states or states without a naval or mercantile marine must 
obtain authority to sail under the flag of some other state 
if they wish good standing and protection on the high seas. 
This has been done by Switzerland in regard to certain vessels, 
though it has been claimed at times that this state has a right 
to such a maritime flag, but the difficulties of this proceeding 
have been recognized. This state being without seaports of 
her own, vessels carrying the Swiss flag would have to de- 
pend upon the good-will of the maritime powers. It is a 
question more of convenience than of right." 

It is not permissible for a vessel to sail under more than 

• See Oppenheim, Vol. 1, pp. 312, 313. 
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one flag; if she attempts to sail under two flags she forfeits 
all protection and legal standing. Any vessel, although for- 
eign-owned, which sails without authority under the flag of 
a state, may be captured by the men-of-war of such state and 
brought into port, prosecuted, punished and, if the law re- 
quires, confiscated." 

Papers of merchant vessels. — In general merchant vessels 
are required by the municipal laws of their various states to 
carry all or most of the following papers printed and written 
in the language of their states : 

1. A document showing the right to carry the national 
flag as an evidence of nationality. This is generally known 
as the register. 

2. The muster roll of the crew. 

3. A log book of daily occurrences. 

4. A manifest. or list of the cargo. This is not absolutely 
necessary, as it is a summary of the bills of lading. It gen- 
erally indicates position of storage. 

5. A bill of lading, which is virtually a receipt for the 
cargo, and should give ports of shipment and discharge, and 
the consignees. \ 

6". ^charter party or contract between the owner of the 
vessel and some other party by which the vessel is hire^J for 
some certain length of time. 

7. The shipping articles. The contract between the master 
and seamen, signed by both parties. 

8. invoices of goods, with account of the nature of the 
goods. - 

9. Bill of health. As this states to what port the ship is 
bound it checks other papers. 

10. Clearance, which is a certificate that permission to 
sail has been givenL> 

»7dem, p. 137. 
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Yachts. — Yachts are not required by the laws of the United 
States to carry any papers unless they are engaged in trade, 
but if over twenty tons they may be enrolled and thus pro- 
cme a license and commission from the collector of the port 
which exempts them from entering or clearing from domestic 
ports. 

Congress may enact a law or pass a resolution granting an 
American register to a foreign-built ship. All merchant ves- 
sels of the United States engaged in foreign trade must be 
registered, except tliose sailing upon the Great Lakes and 
those trading exclusively abroad under a bill of sale. 

Besides yachts, vessels engaged in the coasting trade or 
fisheries are also enrolled with a license. 

Vessels under bill of sale. — ^The right of citizens of the 
Uniteil Stares to aci]uire property in foreign ships has been 
held to be a natural right independent of statutory laws, and 
such property is as much entitled to protection by the United 
States as any other property of a citizen of the United States. 

A consular otlicer mav make record of a bill of sale in 
such cases and deliver to the owner a certificate to that effect, 
and a certificate of citizenship which will be the certificates 
of uatioualitv in place of the reirister. 

A;$ tlicse Yess*>Is are not reg:stere\l, enrv^lled or licensed, they 
cannot iru^^"»rt niercl;dn.l:>c in-*:!! f«">reign ports to the United 
States or eiiguge :u the coa>:ir.ir trale. They have the right 
to ttv the fiai: of tVe United Sratt^s. 

It has b^^en d-;t:er:iiirL«:xI by cltvrs-i-.^n of the Supn?!7j.e Court 
of the Utiited Sr:i:es thvtc a Br::i>h si:>;-xt on >u^h a vessel 
is wtrhin tl-e juris^-ticrion cf a United StJitc^s c«:rL>i:'ar court 
iu cifc?e '^t* cri^^e. 

Itofttitx «f Ttssels^ — ^Ev«ry <ra:e r< t'iT'«:c:ed :a r?'^i>:':'r the 
tiiir*vs of d'* vrv'ire vv<s*;> <a*'irj: ::r vr 1:5 f i^. dtr .1 :o re^ 
v^'ire :!vi\ to carry :>»;ir niTn^rs. z*fr-Ti''7 ,-:i :>.e h:w i:i.l 
sttrra^ su:itx'kr::Iv Iatj^^ ir: >L'e :? en': If tl-«f rLxvjfs ?,^ be 
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read from a distance. No vessels while remaining under the 
same flag should change their names without proper permis- 
sion and fresh registration. 

Turisdiction over foreigners on ships on the high seas. — 
Although there is jurisdiction on the high seas over persons 
and things hy the state whose flag is over the ship, there is 
also, with respect to foreign persons of the crew or passen- 
gers, a similar relationship to that existing with foreigners 
abroad in other jurisdictions on land. Such foreigners are 
under the civil and criminal jurisdiction of the state in which 
they sojourn, but nevertheless the home state can legislate 
with respect to its citizens or subjects who sojourn abroad 
or travel in foreign vessels. This legislation cannot, of course, 
be enforced so far as their persons are concerned until they 
return to home jurisdiction. Crimes committed on board 
ship on the high seas by foreigners are considered as happen- 
ing in the territory, and therefore within the territorial juris- 
diction of the state whose flag is carried by thie vessel. 

Collisions. — In matters concerning the rules of the road 
and other regulations for preventing collisions, and for saving 
lives after collisions, there are no rules that can be said to 
exist under international law; but each maritime state, by 
its municipal law, has prescribed regulations for signals, 
courses, lights, speed, etc., which are in general the results 
and conclusions of international conferences assembled for 
this purpose, and duly recommended for adoption by the 
maritime states concerned, both for uniformity of practice 
and for general safety. 

In cases of collisions occurring upon the high seas between 
two vessels of different but foreign nationalities, the Supreme 
Court of the United States has decided that admiralty courts 
of the United States may take jurisdiction. Judge Deady, of 
the United States District Court of Portland, Oregon, in 
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Other public vessels. — Other public vessels consist of dis- 
patch vessels, transports, storeships of various kinds, tenders, 
revenue marine vessels, colliers and vessels temporarily or 
permanently employed in service for public purposes only. It 
is necessary that such vessels should be given a public char- 
acter by law or by being in charge of an officer holding such 
a warrant or commission that would render the vessel a public 
one under the law. 

Identification of a vessel of war. — A vessel of war is dis- 
tinguished from other vessels by her external appearance 
and by the flag and pennant which are carried. The na- 
tionality of a vessel of war upon the high seas is generally 
determined by the display of her colors and pennant. As a 
rule the pennant is not carried by other than vessels of war, 
or vessels in the service of the national government. The 
armament of a vessel and the military character of her crew 
also may be considered as external signs of her employment. 

If, notwithstanding these evidences, a doubt is entertained 
as to the vessel being properly a public vessel or ship of war, 
the statement of the commander, on his word of honor, that 
the vessel is of that character is customarily accepted as a 
matter of courtesy. The commission from the state under 
which the commander serves must, however, be received as 
conclusive, and as a bar to all further inquiry." 

Limitation to freedom on the high seas. — ^There are cer- 
tain exceptions to the right of freedom on the high seas, so 
far as the exclusion of the exercise of authority over vessels 
by vessels of a foreign state, which are permitted under inter- 
national law and agreed upon by all nations. There are 
those involved with war, such as the exercise of the right 
of search and of seizure, which are involved in operations 

" F. Snow, ed. by Stockton, pp. 38-39. 
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te mutineers. 
, 88 tiist defined, is a crime uuder international law 
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and the offenders are criminals and enemies of every state and 
can be arrested by any one and brought to trial under any 
jurisdiction. By piracy the offenders lose the national char- 
acter and protection. 

If the crew or part of the crew of a man-of-war or other 
public vessel mutinies and takes possession of the vessel and 
cruises for plunder, committing piratical acts, this vessel loses 
her public character and becomes a pirate. If the man-of- 
war remains a subordinate unit under state authority she 
cannot be considered as a pirate, as the state as controlling 
agent remains responsible for her acts. 

A simple act of violence within the vessel and without the 
animus. of plunder is not necessarily piracy under interna- 
tional law, but the capture of the cargo or of persons for 
ransom, even if the vessel itself is freed, can be properly 
defined as piracy. Acts of successful intimidation is as crim- 
inal as acts of violence, provided the piratical motive exists, 
and the same can be said even if the violence attempted is 
unsuccessful. The intimidation must give control to the 
vessel and its movements or to the cargo. 

Pirates, where arrested. — Piracy under international law 
must be upon the high seas or upon waters not under civilized 
jurisdiction to be within the jurisdiction of any arresting 
person. If, however, the pursuit is begun upon the high 
seas the pirates may be attacked and captured within the 
maritime belt of another state, to be surrendered to that 
state for trial. 

If possible a pirate must be brought into port for trial after 
capture, but if this be impossible he may be executed upon 
the spot if there should be no doubt of his guilt. By the law 
of nations the proper punishment for piracy is death, but this 
is not mandatory upon the states which, by their own munici- 
pal code, do not award death as a penalty for crime. So, 
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too, the laws of nations permit, but do not require, the pur- 
suit and punishment of piracy as a duty; in Germany, for 
example, the criminal code does not allow the punishment 
of foreigners committing piracy against foreign vessels." 

Slave trade and other crimes of piracy. — Piracy, according 
to municipal law, may have a wider range given it than by 
international law. By English law, for instance, any English 
subject who transports slaves on the high seas, or who gives 
aid or comfort upon the sea to the King^s enemies during a 
war, is deemed to be a pirate. In the United States the law 
as to piracy is the same with respect to the slave trade, and 
also embraces other offenses such as offenses punishable with 
death on shore. To deliberately burn, cast away or. destroy 
any ship, or to commit acts of hostility against the United 
States or against citizens on the high seas under pretense of 
authority from any person is piracy. 

Area of right of search of slave trade. — ^In the agreement 
for the repression of the African slave trade, concluded and 
signed July 2, 1890, by various countries, including the United 
States, the signatory powers agreed to restrict the clauses of 
the special conventions for the suppression of the slave trade 
concerning the reciprocal rights of visit, of search and of 
seizure of vessels at sea to a certain maritime zone on the 
east coast of Africa, in which the slave trade still existed, and 
to vessels whose tonnage is less than 500 tons. 

Submarine telegraph cables. — Any state has the right to 
lay telegraph or telephone cables in any part of the high seas, 
but any state can forbid the laying of cables within its mari- 
time belt or the landing of such cables upon its territory. 

Paris conference of 1882. — An international conference was 
held in Paris in 1882 which dealt with the question of the 
protection of submarine cables on the high seas from damage 

*»Oppenheim, Vol. 1, pp. 325-332. 
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by outside vessels. All of these regulations were made to 
apply for the time of peace alone, and in no wise restricts the 
action of belligerents in time of war with respect to submarine 
cables. 

Interoceanic canals. — Ordinary canals within the territory 
of one and the same state have somewhat the same status as 
rivers, under international law, in similar situations. Inter- 
oceanic canals are, however, on a different basis. Those within 
the territory of one state only, like the Kiel Canal, connecting 
the Baltic and the North Seas, are exclusively under the con- 
trol of that state. Germany allows the navigation of this 
canal under ordinary circumstances by vessels of all other 
nations. Being built mainly for strategic purposes its navi- 
gation is exclusively under the control of the German Empire 
at all times. 

The only other interoceanic canal existing worthy of the 
name is the Suez Canal, which connects the Mediterranean 
and Eed Seas, and affords a short water route to the Orient. 
This canal is in Egyptian territory, which is nominally Turk- 
ish, but is practically under the control of Great Britain. 

Suez Canal. — ^By the Convention of Constantinople of Octo- 
ber 29, 1888, the Suez Canal was declared open in time of 
peace and war to merchantmen and men-of-war of all nations. 
In the declaration respecting Egypt and Morocco, signed at 
London, April 8, 1904, by Great Britain and France, Article 
§ reads as follows : ^^ In order to ensure the free passage of 
the Suez Canal, His Britannic Majesty^s Government declares 
that they adhere to the stipulations of the treaty of October 
29, 1888, and that they agree to their being put in force. The 
free passage of the canal being thus guaranteed the execution 
of the last sentence of Par. I, as well as of Par. II, of Article 
8 of that treaty, will remain in abeyance." These paragraphs 
refer to a watching over the canal with regard to men-of-war 
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canal. In the same cases the erection of permanent forti- 
fications contrary to the provisions of Art. YIII is prohibited. 

Art. XVI provides that the high contracting parties under- 
take to bring the present treaty to the knowledge of the states 
which have not signed it, inviting them to accede to it. 

The signatory powers to this convention are Great Britain, 
Germany, Austria-Hungary, Spain, France, Italy, the Nether- 
lands, Eussia and Turkey. 

The Suez Canal was constructed by a private company, the 
Khedive of Egypt being in 1860, and at the time of its. 
completion, the largest individual stockholder. In 1875 the 
British Government bought from the Kliedive the shares re- 
maining in his possession, about forty-four per cent of the en- 
tire holdings. The remainder of the shares are held princi- 
pally in France, with a few in Austria and the Netherlands. 

During the Spanish- American War Mr. Hay, our ambassa- 
dor in ^London, inquired of the foreign office in London 
^^ whether there had been any modification of the Convention 
of 1888, which would go to place the non-signatory powers 
on any different footing from those signing the conven- 
tion ? ^^ " To which reply was made by Lord Salisbury that 
there had been none, and as a result in that war the canal 
was open to both belligerents, as had been the case in the 
Franco-German War of 1870, the Eusso-Turkish War of 
1877, and since in the Eusso-Japanese War of 1904. 

In discussing this question the expression neutralization 
of the Suez Canal is often used. The term neutralization 
is used with a varying meaning. Strictly speaking, if a water- 
way or territory is neutralized it would be closed to all bel- 
ligerents, which is not the case with the Suez Canal. The 
term has, however, been expanded so as to include an arrange- 
ment where protection is guaranteed against hostile attack 

^ Moore's Digest, pp. 262, 264-265, 266, 
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or defense with a eommon use of the waterway. This is the 
case with the Straits of Magellan. With respect to the neu- 
tralization of Belgium the use is forbidden by belligerents of 
its territory, and yet it has a right to protect its own territory, 
a right forbidden in its entirety both to the Suez Canal and 
the Straits of Magellan. A neutral port affords a limited use 
of its waters to all belligerents, and yet it fortifies and defends 
that port in case it is a belligerent in turn. The latter status 
approaches in the opinion of the author that of the Panama 
Canal. 

In May, 1877, M. de Lesseps made a proposition to the 
British Government for the neutralization of the Suez Canal, 
to which Lord Derby replied that the proposal was "open to 
so many objections of a political and practical character^' 
that the British Government could not undertake to recom- 
mend it. Lord Granville, in 1885, instructed the British 
delegates to the Paris Commission "to avoid the use of the 
word ^neutrality' as applied to the canal, and to adhere to 
the term ^freedom' or ^free navigation.' '^ " As a conse- 
quence of the above it may be said of the Suez Canal that 
it is a free and open canal in war and peace, limited by its 
possible occupation, but not disuse, for the defense of the 
home territory of Egypt. 

The Corinth Canal is exclusively in Greek territory and 
under Greek jurisdiction. 

Panama Canal. — As to the Panama Canal now under con- 
struction in the canal zone ceded to the United States for 
that purpose by the Eepublic of Panama, its status is differ- 
ent in many respects from that of any of the canals just 
mentioned. It is being constructed by the Government of 
the United States in territory originally foreign, now held 
in perpetuity, and will connect directly the two great oceans 

"H. S. Knapp, Real Status of Panama Canal, etc., A. J. I. L., 
'^ol. 4, No. 2. 
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of the world. In a military sense it is of the greatest im- 
portance to the United States, and is to her secondary only 
in its commercial value. 

In an international or rather external sense the construc- 
tion of the canal and its future use is governed now by two 
treaties, one between the United States and Great Britain, 
known as the Hay-Pauncefote Treaty of 1901, and the second 
between the United States and the Eepublic of Panama, 
known as the Hay-Bunau-Varilla Convention, concluded No- 
vember 18, 1903, and proclaimed after ratification February 
26, 1904. 

Hay-Pauncefote Treaty. — The United States has, as a mat- 
ter of policy, maintained of late years that one government 
only should construct the interoceanic canal, and by its treaty 
arrangement it has negotiated only with Great Britain to 
supersede the Clajrton-Bulwer Treaty and the Eepublic of 
Panama to secure the necessary zone and rights across the 
Isthmus of Panama. The Hay-Pauncefote Treaty provides 
in the first article the agreement that this treaty should super- 
sede the Clayton-Bulwer Treaty of 1850. In the second 
article it is agreed that the canal may be constructed under 
the auspices of the Government of the United States, and 
that subject to the provisions of the present treaty the said 
government should have all the rights incident to such con- 
struction, as well as the exclusive right of providing for the 
regulation and management of the canal. 

The next article, the third, being the most important, is 
given below in full. By comparison with the articles of the 
Convention of Constantinople of 1888, applicable to the Suez 
Canal, it will be seen that there are several matters stated 
which are of importance, and others that differ that are also 
significant. 

Article III reads as follows: 

The United States adopts, as the basis of the neutralization 
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of such ship canal, the following rules, substantially as em- 
bodied in the Convention of Constantinople signed October 
28, 1888, for the free navigation of the Suez Canal, that is 
to say: 

1. The canal shall be free and open to the vessels of com- 
merce and of war of all nations observing these rules, on terms 
of entire equality, so that there shall be no discrimination 
against any such nation, or its citizens or subjects, in respect 
of the conditions or charges of traJfic or otherwise. Such 
conditions and charges of traffic shall be just and equitable. 

2. The canal shall never be blockaded, nor shall any right 
of war be exercised nor any act of hostility be committed 
within it. The United States, however, shall be at liberty to 
maintain such military police along the canal as may be nec- 
essary to protect it against lawlessness and disorder, 

3. Vessels of war of a belligerent shall not revictual nor 
take any stores in the canal except so far as may be strictly 
necessary; and the transit of such vessels through the canal 
shall be effected with the least possible delay in accordance 
with the regulations in force, and with only such intermis- 
sion as may result from the necessities of the service. 

Prizes shall be in all respects subject to the same rules as 
vessels of war of the belligerents. 

4. No belligerent shall embark or disembark troops, muni- 
tions of war or war-like materials in the canal, except in case 
of accidental hindrance of the transit, and in such case the 
transit shall be resumed with all possible despatch. 

5. The provisions of this article shall apply to waters ad- 
jacent to the canal, within three marine miles of either end. 
Vessels of war of a belligerent shall not remain in such waters 
longer than twenty-four hours at any one time, except in 
case of distress, and in such case shall depart as soon as pos- 
sible; but a vessel of war of one belligerent shall not depart 
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within twenty-four hours from the departure of a vessel of 
war of the other helligerent. 

6. The plant, establishments, buildings and all work nec- 
essary to the construction, maintenance and operation of the 
canal shall be deemed to be part thereof, for the purpose of 
this treaty, and in time of war, as in time of peace, shall 
enjoy complete immunity from attack or injury by belligerents 
and from acts calculated to impair their usefulness as part 
of the canal. 

This treaty differs from both the Suez Canal Convention 
and the Clayton-Bulwer Treaty in that it does not forbid the 
erection or maintenance of fortifications. It differs from 
both also in that it does not provide for war between the 
contracting parties or between the United States and other 
powers, the dual guarantee by the Clayton-Bulwer Treaty 
becomes a single assumption by the United States. It does 
not provide for the association or adherence of other foreign 
powers in the treaty or guarantee." 

•In Lord Lansdowne^s memoir — discussing the points of 
difference between the first Hay-Pauucefote Treaty, which 
was not accepted by the Senate of the United States, and the 
draft of a second treaty, he says : " In my dispatch I pointed 
out the dangerous ambiguity of an instrument of which one 
clause permitted the adoption of defensive measures while 
another prohibited the erection of fortifications. It is diost 
important that no doubt should exist as to the intention of the 
contracting parties. As to this, I understand that by the omis^ 
sion of all reference to the matter of defense the United 
States Government desires to reserve the power of taking 
measures to protect the canal, at any time when the United 
States may be at war, from destruction or damage at the 

** H. S. Knapp, The Status of Panama Canal, etc., A. J. I. L., pp. 
328-330. 
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hand of an enemy or enemies. On the other hand, I conclude 
that, with the above exception, there is no intention to dero- 
gate from the principles of neutrality laid down by the rules. 
As to the first of these propositions, I am not prepared to 
deny that contingencies may arise when not only from a 
national point of view, but on behalf of the commercial in- 
terests of the whole world, it might be of supreme importance 
to the United States that they should be free to adopt meas- 
ures for the defense of the canal at a moment when they 
were themselves engaged in hostilities/^ " 

Hay-Bunau-Varilla Treaty. — In the treaty with the Eepub- 
lic of Panama, commonly known as the Hay-Bunau-Varilla 
Treaty, which has been mentioned under the head of the 
Eepublic of Panama in a previous chapter, there is mention 
of subjects which are referred to in the preceding pages which 
treat of the Hay-Pauncefote Treaty. 

In Article II Panama grants, not cedes, to the United 
States in perpetuity the use, occupation and control of a zone 
of land, and land under water, for the construction, mainte- 
nance, operation, sanitation and protection of said canal. 
There is a further grant in perpetuity of any other lands or 
waters outside of the zone described which may be necessary 
and convenient for the purpose just mentioned in the en- 
terprise. 

ATticle XVIII states that "the canal, when constructed, 
and the entrances thereto shall be neutral in perpetuity, and 
shall be opened upon the terms provided by Section 1, Article 
III, of, and in conformity with all the stipulations of, the 
treaty entered into by the Governments of the United States 
and Great Britain on November 18, 1901.^^ 

Article XXIII reads: 

If it should become necessary at any time to employ armed 

" Moore's Digest, Vol. 3, p. 215. 
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forces for the safety or protection of the canal, or of the ships 
that make use of the same, or the railways and auxiliary works, 
the United States shall have the right, at all times and in 
its discretion, to use its police and its land and naval forces, 
or to establish fortifications for these purposes. 

Article XXV reads: 

For the better performance of the engagements of this 
convention, and to the end of the efficient protection of the 
canal and the preservation of its neutrality, the Government 
of the Eepublic of Panama will sell or lease to the United 
States lands adequate and necessary for naval or coaling sta- 
tions on the Pacific Coast and on the Western Caribbean 
Coast of the republic at certain points to be agreed upon 
with the President of the United States." 

The conditions of the two treaties quoted in regard to the 
Panama Canal are such as to provide for its free use in time 
of peace and in time of war by belligerents; it does not, how- 
ever, include in these belligerents any state at war with the 
United States, as was done in the Suez Canal convention with 
respect to the Ottoman Empire. It practically puts the canal 
in the same status as a neutral port, so far as the use and 
stay of belligerent vessels are concerned. Such ports can be 
defended in time of a war in which they are concerned as 
a belligerent by fortification and defenses of various kinds 
duly prepared for such purposes in times of peace. 

In regard to other maritime nations, besides Great Britain, 
there is a reference in Section 1 of Article III of the Hay- 
Pauncefote Treaty in the following terms : " The canal shall 
be free and open to the vessels of commerce and of war of all 
nations observing these rules,^^ etc. Hence, for non-observance 
of these rules, there can be an exclusion from the use of the 
canal, necessarily by the United States and, if required, by 
force. 

» Compilation of Treaties in Force, 1904, p. 609. 
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In regard to canals in general, Moore says, " While a natural 
thoroughfare, although wholly within the dominion of a 
government, may be passed by commercial ships, of right, yet 
the nation which constructs an artificial channel may annex 
such conditions to its use as it pleases/^ (The Avon, 18 Int, 
Rev. Rec. 165/') 

» Moore's Digest, Vol. 3, p. 268. 
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CHAPTER V. 

Nationality. — Intebcourse op States. — Relations be- 
tween THE Navy and Diplomatic and Consular Offi- 
cebs. — Intebnational Functions of Naval Ofpicebs. 
— Protection op Citizens in Foreign States. 

Nationality the link between individuals and international 
law, — Oppenheim says, with respect to nationality as a link 
between international law and individuals, that " it is through 
the medium of their nationality only that individuals can 
enjoy benefits from the existence of the law of nations. This 
is a fact which has its consequences over the whole area of 
international law. Such individuals as do not possess any 
nationality enjoy no protection whatever, and if they are 
aggrieved by a state they have no way of redress, there being 
no state which would be competent to take their case in hand. 
As far as the law of nations is concerned, apart from morality, 
there is no restriction whatever upon a state to abstain from 
maltreating to any extent such stateless individuals. On the 
other hand, if individuals who possess nationality are wronged 
abroad, it is their home state only and exclusively which has 
a right to ask for redress, and these individuals themselves 
have no such right. It is for this reason that the question of 
nationality is a very important one for the law of nations, 
and that individuals enjoy benefits from this law not as human 
beings but as subjects of such states a» are- members of the 
family of nations. And so distinct is the position of subjects 
of these members from the position of stateless individuals, 
and from subjects of states outside the family of nations, that 
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it has been correctly characterized as a kind of international 
indigenousness/^ * 

Eight to protect citizens abroad. — ^The existence of nation- 
ality in an individual, which is generally termed citizenship, 
carries with it a right to protection from the home country, 
both as to the individual when abroad or as to his property 
abroad when he is at home. 

Duty to receive expelled citizens. — ^There is a duty also on 
the part of the home state of receiving within its territory 
such of its citizens as are not permitted to remain abroad. 
These are generally paupers, idiots, habitual criminals, dis- 
eased persons and others likely to be detrimental to the state 
into which they have come. They may, however, be persons 
also expelled for political reasons. 

Other rights of states with respect to citizens abroad. — 
In addition to the right and duty just mentioned with regard 
to citizens abroad the state has the right to tax its people 
abroad for its own purposes; it can require them to come 
home for military or other purposes, or can punish them for 
offenses committed abroad. On the other hand, a state cannot 
forcibly detain foreign citizens called home by their own 
state, or to prevent them from paying taxes to the state of 
their allegiance. 

Nationality either natural or acquired. — Sir Alexander 
Cockburn, in speaking of the sources of nationality, says that 
"nationality or, in other words, the status of an individual 
as a subject or citizen in relations to a particular state, is 
either natural or acquired; natural, when it results from 
birth; acquired, when an individual is accepted as a subject 
or citizen by a state to which he did not originally belong. 
Nationality by birth* or origin depends according to the law 
of some nations on the place of birth; according to that of 

*Oppenheim, Vol. 1, p. 345. 
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others on the nationality of the parents without reference to 
the place of birth. In many countries both elements exist, 
one or the other predominating." ' 

Citizenship regelated by municipal law. — It is the function 
of municipal or state law to define what constitutes a citizen 
or subject of a country. Citizenship denotes the possession 
within a particular state of full civil and political rights, 
subject to special disqualifications such as minority or sex.' 
The Fourteenth Amendment to the Constitution of the United 
States defines citizenship of the United States as follows: 
"All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the state wherein they reside." 

There are five methods, generally recognized by all states, 
for acquiring nationality through citizenship. They are: 

1. By birth. 

2. By naturalization. 

3. By revolution. 

4. By. cession. 

5. By subjugation. 

The vast majority of those enjoying the citizenship of the 
various states acquire it by right of birth. Such citizenship by 
birth exists by reason of birth in a particular place or by 
reason of the nationality of the parents. There are certain 
exceptions to the general rule which may be noted, so far as 
the United States is concerned. The first is as to children 
of aliens who are bom in the United States, but who return to 
the country of their parents. These parents were not, properly 
speaking, subject to the jurisdiction of the ,United States. 
This would also apply to the children of diplomatic officials 
serving temporarily in the United States. There has been 

^ Cockburn on Nationality, 1869. 
■Moore's Digest, Vol. 3, p. 273. 
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varying opinions and decisions as to the status of women of 
American birth and citizenship after marrying foreigners. 
On the whole it may be considered settled that if the laws 
of her husband^s country makes her a citizen or subject of 
that country the United States concedes that status as set- 
tling the question of her citizenship. A change of citizenship 
may be made after birth by naturalization. In the case of 
a birth, however, in the United States of a child of parents 
who renounce their American citizenship and place them- 
selves under the jurisdiction of their lately adopted country, 
the child has the right to elect his American citizenship.* 

A person born on board of an American vessel of parents 
who are citizens of the United States, but who are at the time 
in a foreign country, having touched there in the course of 
a voyage, is to be regarded as a citizen of the United States. 
Section 1993 of the Eevised Statutes of the United States 
provides further upon this subject that "all children here- 
tofore or hereafter born out of the limits and jurisdiction of 
the United States, whose fathers were or may be at ihe time 
ot their birth citizens thereof, are declared to be citizens of 
the United States; but the right of citizenship shall not 
descend to children whose fathers haVe never resided in the 
United States.^^ !N"otwithstanding this law children of alien 
parents born in the United States are ruled to be of American 
citizenship if they remain there. 

As a rule illegitimate children take the nationality of their 
mother, but if they are born abroad of an American mother 
this does not apply. 

It is conceded that an American-bom woman who has lost 
her nationality by marrj'ing an alien can revert to her original 
nationality by return to the United States. 

Naturalization. — The second mode of acquiring citizenship 
is by naturalization. This in the United States is considered 

* Moore's Digest, Vol. 3, p. 643, etc. 
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a judicial act which must be performed by the courts. The 
courts maintained by the ministers and consuls of the United 
States in countries where they exercise, by law and treaty, 
judicial powers, are not authorized to naturalize aliens. 

Naturalization requirements of United States. — ^Under the 
Constitution of the United States the power to establish a 
uniform rule of naturalization is vested in Congress. By the 
laws enacted by Congress a person must declare on oath before 
a court two years at least before his admission, and after 
he has reached the age of eighteen years his intent to become 
a citizen. After five years of residence and within seven 
years of the first declaration he may obtain citizenship by 
taking an oath of allegiance to the United States and of re- 
nunciation of his former country." 

The result of naturalization is to make the person natural- 
ized a citizen of the state with full claim to protection, and 
with political powers almost the same as a person native born. 
In the United States he lacks eligibility to the oflSce of Presi- 
dent of the United States. 

As to Uongolians and American Indians. — ^White persons 
and persons of African descent are the only persons capable 
of naturalization in the United States. Chinese are expressly 
forbidden naturalization by law. Japanese, Burmese and In- 
dians of American birth are not capable of naturalization. 

NaturaUzation in countries with and without compulsory 
military service. — ^Between the United States and Great Brit- 
ain the matter of double nationality is regulated by the con- 
vention of May 13, 1870, by which naturalization in either 
state is to be valid in all respects and for all purposes imme- 
diately upon its completion, but if the emigrant shall renew 
his residence in his old country he may be readmitted to his 
old nationality on his application and on such conditions as 

•Sts. at Large, 590, 1 Gould vs. Tucker 513; 2 idem 202. 
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the readmitting government may impose, and shall not be 
further claimed by the other government. 

In countries where there is compulsory military service the 
matter becomes more complicated, but in a general way the 
United States takes the ground that persona returning tem- 
porarily to tlieir former state are protected against the exaction 
of what was at the time of emigration a future liability only, 
and that to lose protection the emigrant must have done that 
for which he might have been tried and punished at the mo- 
ment of his departure.' 

For British nationality colonial naturalization is aa good 
as British naturalization. 

Aa to the navy or marine coips. — An alien twenty-one years 
old or upwards who has enlisted in the United States Navy 
or Marine Corps, and has thereafter served five consecutive 
years in the navy, or one enlistment in the marine corps, may 
be admitted to citizenship without a previous declaration of 
intention. 

A foreigner who has merely declared his intention to be- 
come an American citizen without having carried that inten- 
tion into effect, is not an American citizen ; he remains, until 
final naturalization, a subject or citizen of his origin. He is 
not entitled to a passport from the United States as a citizen. 
NafuraljzatioD cannot refro-actively affect a penalty imposed 
'wfore the naturalization took place. 
The children of persons who have been duly naturalized 
^"f V?! '^'^' °^ ^hf^ fruited state., being under age at the 
th^TT . f "''*'"'^iu\--n of their parents, shall, if living in 
'^;^f^«i/ed States, V^*"!^s'dered as citizens thereof.' 
renounces!" " ^^'^ by "W^'^^ * ^'^'*i^t of Russia who 

* "s «^^^A exis^^^ 3 'ijecomea a citizen of another coun- 
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try without permission of his government is subject to per- 
petual banishment from the empire, or in case of voluntary 
return to deportation to Siberia. Turkey forbids naturaliza- 
tion without the consent of its government. 

In regard to passports as prima facie evidence of the state- 
ments contained therein. Secretary Foster, in the case of Gold- 
stein, a naturalized citizen of the United States, wrote that " it 
is the just expectation of this government that its passports 
will be duly respected abroad as prima facie evidence of the 
facts therein stated, and that its validity is only to be traversed 
by competent proof .^^ " 

As an example of the acquisition of citizenship by revolu- 
tion or successful insurrection we have the provision of the 
Treaty of 1783 acknowledging the independence of the United 
States, in which it is provided that all persons, whether born 
in the United States or otherwise, who adhered to the United 
States, were absolved from their allegiance to Great Britain, 
while those who adhered to Great Britain were British sub- 
jects. For an example of collective naturalization we have 
the cases of Eussian subjects affected by the cession of Alaska 
and persons affected by subjugation of Alsace and Lorraine. 
The general rule given in an opinion of Chief Justice Fuller 
is authoritative that "the nationality of the inhabitants 
of territory acquired by conquest or cession becomes that of 
the government under whose dominion they pass, subject to 
the right of election on their part to retain their former na- 
tionality by removal or otherwise, as may be provided.^' ' 

The proper evidence of individual naturalization performed 
before a court is the judicial record, or an exemplified copy 
of it, and parole evidence is admissible only in case of the loss 
or destruction of such record." ^ 

• Moore's Digest, Vol. 3, p. 987. 
•Moore's Digest, Vol. 3, p. 311. 
" Moore's Digest, Vol. 3, p. 493. 
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Corporations as citizens. — Corporations, under the treaties 
between the United States and Great Britain of 1783 and 
1794, are entitled, in respect of security for their property, 
to the same rights as natural persons. The Board of Harbor 
Works of Ponce, Porto Eico, a Spanish corporation, became, 
"as between the United States and other governments, an 
American citizen,^^ by virtue of the treaty of peace by which 
Porto Eico was annexed to the United States." 

Passports. — A passport is the usual evidence of nationality 
in foreign countries. It is generally issued by the state, or 
one of its authorized agents, as a certificate that the person 
described therein is a citizen or subject of the country and 
requests permission for him to travel and remain, as well as 
to have all proper aid and protection. 

The rule of the United States is that a new passport is to 
be taken out by every person whenever he or she may leave 
the United States, and every passport must be renewed, either 
at the State Department or at an embassy, legation or con- 
sulate abroad, within one year from its date. Passports at 
home or abroad can only be issued to citizens of the United 
States or to persons loyal residents of an insular possession 
of the United States." A husband and wife and minor chil- 
dren can be included in one passport if they travel together. 
Neither official nor professional titles nor statements of the 
holder's business or occupation are inserted in the passports 
granted by the Government of the United States. 

The Secretary of State has the right, in his discretion, to 
refuse to issue a passport, and will exercise this right towards 
any one whom he has reason to believe desires a passport 
to further an ujilawful or improper purpose." 

" Moore's Digest, Vol. 3, pp. 802, 804. 

" Rules Granting Passports in the United States, 1903. 

"Instructions for the Issuance of Passports, etc. 
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*^ Some foreign countries, before recognizing the validity of 
a passport, require that a visa or vise shall be, or shall have 
been, affixed to it. This is an endorsement denoting that the 
passport has been examined and is authentic, and that the 
bearer may be permitted to proceed on his journey. Some- 
times it is required that the visa be affixed in the country 
where the passport is issued by a diplomatic or consular officer 
of the government riBqiiiring it; sometimes simply by such 
officer anywhere; sometimes at the frontier of the country 
to which admission is sought. It may even be required from 
a diplomatic or consular officer of the government which is- 
sued the passport.^^" 

The naturalization treaties and conventions and decisions 
existing between the United States and different countries 
will be found in the existing laws and treaties of the United 
States, though some questions of double allegiance and lost 
nationality without the attainment of another are yet unset- 
tled with us. 

Intercourse between States. — A state cannot be a member 
of the family of nations if it has no provisions for intercourse 
with all or most of the other states. The right of legation, 
or the right of a state to send and receive diplomatic envoys, 
and the right of protection of citizens in foreign countries, 
are rights ^hich every state possesses, and are rights which 
are held in consequence and interest of international inter- 
course. The growth of that intercourse in modern times by 
land and sea, by mail and telegraph, is too evident to need 
other than bare mention. 

When a state has an individual head he is to be considered 
as a representative, or rather embodiment, of the sovereignty 
of the state, and he is entitled as a consequence to respectful 
personal consideration from the other states of the family of 

"Hunt's American Passports, p. 5. 
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nations and from their representatives. As the object of this 
consideration is to express the respect due to a sovereign 
state, any intentional omission to comply with the customary 
and proper observances must be regarded as an affront to the 
state, which it has a right to resent. 

The chiief agent or minister of a state in its international 
relations, within its borders, is the person to whom the man- 
agement of external or foreign affairs is committed. This 
person in the United States is the Secretary, in the Cabinet, 
who is at the head of the Department of State, who is officially 
known as the Secretary of State. 

Subordinate to the Secretary of State are other officers and 
agents, resident in foreign countries, who represent the state 
in a public capacity, and are known as diplomatic or consular 
officials." 

Diplomatic agents. — "For the sake of convenience and 
uniformity in determining the relative rank and precedence 
of diplomatic representatives, the Department of State has 
adopted and prescribed the seven rules of the Congress of 
Vienna, found in the protocol of the session of March 9, 1815, 
and the supplementary or eighth rule of the Congress of Aix- 
la-Chapelle of November 21, 1878.'* 

They are as follows : 

Enlcs of Congress of Vienna. — "In order to prevent the 
inconveniences which have frequently o'ccurred, and which 
might again rise from claims of precedence among different 
diplomatic agents, the plenipotentiaries of the powers who 
signed the Treaty of Paris have agreed on the following arti- 
cles, and they think it their duty to invite the plenipotentiaries 
of other crowned heads to adopt the same regulations : 

"Art. I. Diplomatic agents are divided into three classes: 
That of ambassadors, legates or nuncios ; that of envoys, min- 
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isters or other persons accredited to sovereigns; that of 
charges d'affaires accredited to ministers for foreign affairs. 

^^Art. II. Ambassadors, legates or nuncios only have the 
representative character. 

^^ Art. III. Diplomatic agents on an extraordinary mission 
have not, on that account, any superiority of rank. 

^^ Art. IV. Diplomatic agents shall take precedence in their 
respective classes according to the date of the official noti- 
fication of their arrival. The present regulation shall not 
cause any innovation with regard to the representative of the 
Pope. 

"Art. V. A uniform mode shall be determined in each 
state for the reception of diplomatic agents of each class. 

" Art. VI. Eelations of consanguinity or of family alliance 
between courts confer no precedent on their diplomatic agents. 
The same rule also applies to political alliances, 

" Art. VII. In acts or treaties between several powers which 
grant alternate precedence, the order which is to be ob- 
served in the signatures shall be decided by lot between the 
ministers. 

" Art. VIII. It is agreed that ministers resident accredited 
to them shall form, with respect to their precedence, an inter- 
mediate class between ministers of the second class and charges 
d'affaires.'* 

Orade of diplomatic representatives. — " The diplomatic rep- 
resentatives of the United States are of the first, the second, 
the intermediate and the third classes, as follows: 

"(a) Ambassadors extraordinary and plenipotentiary. 

"(b) Envoys extraordinary and ministers plenipotentiary, 
and special commissioners, when styled as having the rank of 
envoy extraordinary and ministers plenipotentiary. 

"(c) Ministers resident. 

"These grades of representatives are accredited by the 
^President. 
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"(d) Charges d'affaires, commissioned by the President as 
such, and accredited by the Secretary of State to those minis- 
ters for foreign affairs of the government to which they are 
sent. 

" In the absence of the head of the mission the Secretary 
acts ex officio as charg6 d'affaires ad interim, and needs no 
special letter of credence. In the absence, however, of a Sec- 
retary and second secretary, the Secretary of State may desig- 
nate any competent person to act ad interim, in which case 
he is specifically accredited by letter to the minister for for- 
eign affairs." 

Superadded consular office. — "When the oflBce of consul- 
general is added to that, of envoy extraordinary and minister 
plenipotentiary, minister resident, charge d'affaires or secre- 
tary of legation, the diplomatic rank is considered as superior 
to and independent of the consular rank. The official will 
follow the consular regulations in regard to his consular duties 
and official accounts, keeping correspondence in one capacity 
separate from correspondence in the other." ** 

Military and naval attaches. — In addition to the above dip- 
lomatic officials, the more important embassies and legations 
have military and naval attaches. These attaches rank next 
to and after the first secretaries of the embassy and legations, 
as these latter may become ex officio charges d'affaires in the 
absence of the head of the mission. Among themselves they 
rank as they would do when engaged in any joint service. 

Agents as persona non grata. — ^A state may refuse to re- 
ceive an ambassador on special grounds, and may also be 
unwilling to receive one of its own citizens as an ambassador 
ot a foreign state, and a person appointed as diplomatic agent 
may be for various reasons or causes refused as a persona 
non grata, A diplomatic agent of any grade may also be dis- 
missed if for any reason he becomes a persona non grata. It is 

*« Instructions to Diplomatic Oflacers, Par. 18-20. 
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• 

Tisual with some states or with respect to some grades to send 
the name of the proposed appointee to the government of the 
state to which he is to be appointed in order that objections, 
if any exist, may be made before the appointment. 

Honors to diplomatic officers by the navy. — The regula- 
tions of the United States Navy provide for the proper 
honors, salutes and distinctions for officials in the diplomatic 
service of the United States in their official visits to ships 
that are within the waters of the nations to which they are 
accredited. 

It is required by the navy regulations referring to the com- 
mander-in-chief of a fleet or squadron, the senior officer or 
the commander of a vessel acting singly, that 

337. (1) He shall preserve, so far as possible, the most 
cordial relations with the diplomatic and consular representa- 
tives of the United States in foreign countries and extend 
to them the honors, salutes, and other official courtesies to 
which they are entitled by these regulations. 

(2) He shall carefully and duly consider any request for 
service or other communication from any such representative. 

(3) Although due weight should be given to the opinions 
and advice of such representatives, a commanding officer is 
solely and entirely responsible to his own immediate superior 
for all official acts in the administration of his command. 

338. He will, as a general rule, when in foreign ports, com- 
municate with local civil officials and foreign diplomatic and 
consular authorities through the diplomatic or consular rep- 
resentatives of the United States on the spot. 

339. In the absence of a diplomatic or consular officer of the 
United States at a foreign port he has authority : — 

(a) To exercise the powers of a consul in relation to mari- 
ners of the United States (Sec. 1433, E. S.) ; 

(b) To communicate or remonstrate with foreign civil 
authorities as may be necessary; 
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(c) To nrge upon citizens of the United States the necesgitT 
of abstaining from participation in political cantroTeisBes or 
Tiolation of the laws of nentraUtr. 

m 

243. If any officer of the navy accepts or holds an appoint- 
ment in the diplomatic or consular serrice of the government, 
he wiU he considered as haring resigned his place in the 
naTT, and it shall he filled as a Tacancr. (Sec 1440, fi. S.)'' 

Cansolar offieer. — A consul is a public functionaiT named 
by one state to act, with the consent of the receiying state, 
in its jurisdiction and domain. He has for his mission the 
superyision and protection, in conformity with the special 
treaties existing between the two states, and with the princi- 
ples of international law, of the indiyidual and national in- 
terests of his country and countrymen in accordance with the 
regulations of his goyemment. He fulfils many functions 
to his nation which cannot be enumerated by law or r^ula- 
tion. He may not, howeyer, discharge functions contrary to 
the law of the receiying state or the terms of the consent of 
this state shown in the exequatur. To entitle consuls to be 
admitted and recognized as such they must present their 
commissions, on the production of which thej will receiye 
their exequatur from the receiying state, without which they 
cannot serye in their official position. By the act of 1856 a 
coii5?al of the United States cannot exercise diplomatic func- 
tions without special authority from the President. Consuls 
made cPiarges d'affaires become in vested with diplomatic priyi- 
leges a-? ehar;^e5 d'affaires, not as consuls, and such applica- 
tion of functions does not change tlie legal status of consuls." 
Consuls have no judicial powers under ordinary circuni- 
stanc-es."* 

"TJ. S. Navy Regulations, 1909. 
" E. Stowell, Le Consul 
"Stowell's Consular Cases. 
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The consular service of the United States consists of the 
following grades : 

Consuls-general, five of whom are consuls-general-at-large, 
to serve as inspectors of consulates; consuls; vice-consuls- 
general; deputy consuls-general; vice-consuls; deputy con- 
suls; consular agents. 

Vice-consular officers. — ^Vice-consular . oflBcers are consular 
officers who shall be substituted temporarily to fill the place 
of consuls-general and consuls when they shall be temporarily 
absent or relieved from duty. They have, accordingly, no 
functions or powers when the principal officer is present at 
his post, but their functions are co-extensive with his when 
he is absent from his district, and in all cases where they are 
lawfully in charge of the office.* 

Deputy consular officers. — Deputy consular officers are con- 
sular officers subordinate to their principals, exercising the 
powers and performing the duties within the limits of their 
consulates at the same ports or places where their principals 
are located. They may perform their functions when the 
principal is absent from his district, as well as when he is 
at his post, but they are not authorized, in the former case, 
to assume the responsible charge of the office, that being the 
duty of the vice-consul.** 

Consular agents. — Consular agents are consular officers sub- 
ordinate to their principals, exercising the powers and per- 
forming the duties within the limits of their consular agen- 
cies, but at ports or places different from those at which their 
principals are located. Their functions are not, in all re- 
spects, as extensive as those of the principal office. Though 
they act at places different from the seat of the principal office, 
and their duties are in substance the same toward persons 
desiring consular services, they act only as the representative 
of the principal, and are subject and subordinate to him.* 

* Consular Regs, of U. S. 
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prcT'^garivea of jnri^ictioD, the ri^ht of worship, and, to 
ju-iTne extent, the right of aaylnm. These inunumties extend 
to exemption from Uith the civil and criminal jurisdiction of 
the country to which thf;y are sent, and protect their hoose- 
holda and the efTects covered by the consolar residence. Their 
personal property is exempt from taxation, though it may be 
otherwise with real estate or movables not connected with the 
(»ni<iilate. Oenerally, they are exempt from all personal im- 
poi*itif)n8 that arise from the character or quality of a subject 
or citizen of the country." 

A consul in any country may claim inviolability for the 

archives and official property of his office, and their exemption 

from seizure or examination, but he is protected from the 

billeting of soldiers in the consular residence. He may also 

place the arms of his government over his door. Permission 

to display the national flag is not a matter of right, though 

it is UHually accorded and often provided for by treaty." 

Notification of arrival of men-of-var and interchange of 

i^th diplomatic and consular officers. — Ari. 174. Upon 

in a foreign port where there are diplomatic or con- 

tfficers of the United States, the following rules in re- 

3 visits of ceremony shall be observed by officers of the 

A flag-oificer or commodore shall pay the first visit 
plomatic officer of or above the rank of charge d'affaires. 
1 receive the first visit from consular officers. 
A commanding officer shall pay the first visit to a 
atic officer of or above the rank of charge d'affaires 
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and to a consul-general. He will receive the first visit from 
other consular officers. (Art. 66, par. 3.) 

(c) Diplomatic and consular officers in charge of legations 
or consulates shall be notified of the arrival of the ship in 
port. 

(d) The senior officer present, when notified, shall, if nec- 
essary, arrange to furnish a suitable boat to enable a diplo- 
matic or consular officer to pay official visits afloat. A com- 
mandiog officer shall, when notifying these . officials of his 
arrival, offer them a passage to the ship at such time as they 
may select.** 

" The Secretary of the Navy thinks it inadvisable to indi- 
cate any correspondence of rank between consular officers and 
naval or military officers ; for, while the honors prescribed for 
consular officers of different grades are explicitly stated in 
the naval regulations, the Navy Department is unacquainted 
with any explicit determination of the correspondence of rank 
between consular officers and officers of the navy or army." 

Other duties of consuls. — "The jurisdiction allowed to 
consuls in civilized countries over disputes between their 
countrymen is voluntary and in the nature of arbitration, 
and it relates more especially to matters of trade and com- 
merce.^* " A consul in an enemy^s country has no authority 
by virtue of his office* to grant a license or permit which 
will have the effect of exempting a vessel of the enemy from 
capture and confiscation.** In a neutral country he has no 
authority by virtue of his office to grant a license or permit 
to a vessel to exempt it from belligerent capture by the naval 
forces of his own country for attempting to enter a blockaded 
port." 

•* Navy Regs, of U. S., p. 54. 

" Secy. Hay to Gov. Allen (Porto Rico). 

*» Consular Regs., 1896, Par. 73, p. 28. 

** Rogers vs. Amudo and Newberry Com., 400. 

"The Benito Estanger, 176 U. S. 568; 20 Stat. 489. 
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In general, a consul has the same authority to perform 
notarial acts for which a notary public is competent. His 
authority of that nature also includes the authentication of 
documents, administration of estates and certain representa- 
tions of private interests. 

Exclusive jurisdiction over disputes between masters, oflB- 
cers and crews of the vessels of their respective countries is 
conferred on consuls by various treaties between the United 
States and other powers. 

The right to reclaim deserting seamen also is often so con- 
ferred. By other treaties, consuls are empowered to adjust 
damages suffered at sea and to act in matters of wreck and 
salvage.* 

Seamen of the merchant marine of the United States are 
entitled to relief from a consul, but this does not include 
seamen discharged or deserting from, naval vessels of the 
United States. Seamen on American yachts are regarded as 
coming within the meaning of seamen of the merchant ser- 
vice.** Porto Eicans and inhabitants of the Philippine Islands 
and Guam come under the protection of consuls, and while 
serving as seamen come within the provisions for relief of 
destitute seamen. 

Protection of citizens abroad. — Any state has theoretically 
the right to exclude all foreigners if it so chooses from its 
territory. It is, however, a right which is practically impos- 
sible to enforce and an attempt at such exclusion would be 
a violation of the spirit of international law and of the 
friendly intercourse existing within the family of nations. 

The right, however, is partially exercised by excluding ob- 
jectionable foreigners or permitting them to come under cer- 
tain restrictions. The United States, for instance, restricts 
the entrance into its territory of certain classes of Chinese 

"Consular Regulations, pp. 34-35. 
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subjects, as well as forbids criminals and paupers and other 
objectionable foreigners of all countries an entrance into 
their domain. Eussia, on the other hand, does not admit 
foreigners without passports, and those who are of the Jewish 
religion have to submit to special restrictions. 

*^ With his entrance into a state, a foreigner/^ says Oppen- 
heim, "unless he belongs to the class who enjoy so-called 
exterritoriality, falls at once under such staters territorial su- 
premacy, although he remains at the same time under the 
personal supremacy of his home state. Such foreigner is 
therefore under the jurisdiction of the state in which he stays, 
and is responsible to such state for all acts he commits on its 
territory. He is further subjected to all administrative ar- 
rangements of such state which concern the very locality 
where the foreigner is.f^" 

It is a recognized rule, on the other hand, that every state 
possesses a right of protection over its subjects or citizens 
abroad. With this right goes the corresponding duty on the 
part of every state to treat foreigners within its limits with 
the same consideration and protection of his person and prop- 
erty that is due to its own subjects. It can make certain dis- 
criminations, as we have already seen, but as to the persons 
and property of foreigners the safety of both are to be held 
before the law upon the same plane as its citizens. But, not- 
withstanding claims made to the contrary of late years, they 
are not entitled to any privileged treatment. As Baty says, 
a claim is virtually made that "they are to be treated, it 
seems, not only after the fashion of the nation which receives 
them, but after some average standard to which it is ex- 
pected to conform. This is new doctrine. It is not often 
laid down in set terms. But it is none the less a working 
force. The result of it, were it to receive definite recogni- 

•^ Oppenheim, Vol. 1, p. 374. 
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tioii, would be nothing less than to disestablish states as we 
know them. Whenever a community desired to live in a 
fashion which did not commend itself to its neighbors it would 
be confronted by the necessity of leaving out of the scope 
of its activity this solid mass of undigested and indigestible 
foreigners. It cannot bring them into line with its own 
subjects ; it cannot ask them, to go. They remain a privileged 
excrescence, a splinter in the body politic, a standing de- 
fiance to the law, a perpetual challenge to the native.^^'* 

We must then accept the conclusion that no foreigner, 
transient or settled, can expect any treatment more favorable 
than a citizen or subject can expect in the same country. If 
this is not as favorable to the foreigner as he would like, or 
similar to what he would receive in his own country, he must 
realize that a person going into a foreign country accepts the 
risks of his own action and the laws and customs of the 
country. "This principle,^^ as Secretary -Marcy said, "does 
not at all interfere with the right of any state to protect its 
citizens when abroad from wrongs and injuries, from arbitrary 
acts of oppression or deprivation of property, as contra- 
distinguished from penalties incurred by the infraction of 
the laws of the country within whose jurisdiction the sufferers 
have placed themselves.'^ ^ 

Conclusions of the Institute of International Law upon the 
question of redress. — The question of redress is apt to come 
up more frequently in the case of riots, insurrections and 
civil wars. Here we may have some guidance from the con- 
clusions of the Institute of International Law at its meeting 
at N"eufchatel in 1900, which found a right to damages: 
"(1) When the violence is directed against the complainants 
in their quality of foreigners, (2) when the violence consists 
in closing a port to exit or entry without notice, (3) when 

"Baty, Int. Law, p. 25. 
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the violence is the illegal act of an administrative authority 
(even of an insurrectionary authority), and (4) when an act 
is contrary to the laws of war/* 

I will quote here some instructions from our government, 
and also other references of interest hearing upon the sub- 
ject. Secretary Forsythe, in instructing our charge d'affaires 
to Brazil in 1835, said : " It is the wish of the President that 
you should make use of your oflScial interposition upon those 
occasions only when, after a careful examination of the com- 
plaint, you shall be satisfied that wrong has been done in 
contravention either of the treaty or of public law. By 
carefully restricting your applications for redress to cases of 
this disposition, by abstaining from interference in all doubtful 
cases, the probability of your obtaining prompt and ample 
justice will be much increased. You will also inculcate upon 
your countrymen the necessity of a proper respect for the 
established laws, decrees and usages, the stipulations of Brazil 
in the treaty to protect citizens of the United States, being 
subject to that condition. Naval officers cannot expect to 
be exempted from the operation of this rule, and they should 
conform to all the Brazilian fiscal and sanitary regulations. 
In regard to diplomatic agents, the twenty-seventh article of 
the treaty declares that those of the United States in Brazil 
can claim such immunities only as that empire may choose 
to extend to the representatives of other powers.'* * 

As to religious tests against Americans. — "Some states,'* 
said Mr. Hay in 1902, "few in number be it said, make 
distinction between different classes of citizens of the foreign 
state, denying to some (e. g., Hebrews) the rights of inno- 
cent intercourse and commerce which by comity and natural 
right are accorded to the stranger, and doing this without 
regard to the origin of the persons adversely affected. 

» Moore's Digest, Vol. 3, p. 249. 
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scribe. No American citizen is allowed to expatriate him- 
self when his country is at war." 

Proteg6s and de facto citizens. — There are at least two 
occasions when persons not citizens may come under the 
protection of a state abroad. The first is when, by inter- 
national agreement or for reasons of humanity, a state or its 
diplomatic or naval agents abroad undertake or assume this 
protection. Agreements of a permanent nature may be made 
by a small nation, like Switzerland, or in case of a war of 
a temporary nature by neutral diplomatic agents in behalf 
of belligerent subjects in an enemy^s country, like the posi- 
tion assumed by the American minister in Paris towards Ger- 
man subjects in the Franco-German War. In these cases the 
protected persons are known as proteges. 

Instances of naval protection afforded to other citizens by 
our naval vessels in uncivilized and weak communities has 
been frequent in times past in the Orient, and in the Straits 
of Magellan in case of a penal revolt, and also in 1877 on 
the occasion of a negro insurrection at Santa Cruz in the 
West Indies. 

It may happen also that a state promises diplomatic pro- 
tection in certain Oriental countries to natives in the service 
of embassies or consulates. Such natives are known as de facto 
subjects of the protecting states. This position of protection 
is anomalous, but authorized by the treaty of 1880 with 
Morocco, of which the United States was a participant. 

Frotecition of citizens abroad by naval commanders. — By 
the N"aval Eegulations of the United States the following is 
enjoined upon officers of the Navy in command: 

Art. 334. ^* During a war between civilized nations with 
which the United States is at peace, he and all under his 
command, shall observe the laws of neutrality and respect a 
lawful blockade, but at the same time make every possible 

"^.Act of Congress Ap., March 2, 1907. 
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effort that is consistent with the rules of international law 
to preserve and protect the lives and property of citizens of 
the United States wherever situated/^ 

Art. 341. " On occasions where injury to the United States 
or to citizens thereof is committed or threatened, in violation 
of the principles of international law or treaty rights, he shall 
consult with the diplomatic representative or consul of the 
United States, and take such steps as the gravity of the case 
demands, reporting immediately to the Secretary of the Navy 
all the facts. The responsibility for any action taken by a 
naval force, however, rests wholly upon the commanding offi- 
cer thereof.^^ 

Art. 342. " The use of force against a foreign and friendly 
state, or against anyone within the territories thereof, is 
illegal. The right of self-preservation, however, is a right 
which belongs to states as well as to individuals, and in the 
case of states it includes the protection of the state, its honor, 
and its possessions, and the lives and property of its citizens 
against arbitrary violence, actual or impending, whereby the 
state or its citizens may suffer irreparable injury. The condi- 
tions calling for the application of the right of self-preserva- 
tion cannot be defined beforehand, but must be left to the 
sound judgment of responsible officers, who are to perform 
their duties in this respect with all possible care and forbear- 
ance. In no case shall force be exercised in time of peace 
otherwise than as an application of the right of self-preserva- 
tion as above defined. It must be used only as a last resort, 
and then only to the extent which is absolutely necessary to 
accomplish the end required. It can never be exercised with 
a view to inflicting punishment for acts already committed.^^ ** 

Art. 343. " Whenever, in the application of the above-men- 
tioned principles, it shall become necessary to land an armed 
force in foreign territory on occasions of political disturbance, 

"Navy Regs., 1909, 
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where the local authorities are unable to give adequate pro- 
tection to life and property, the assent of such authorities, or 
of some one of them, shall first be obtained, if it can be done 
without prejudice to the interests involved/* 

Art. 345. " So far as lies within their power, commanders- 
in-chief and captains of ships shall protect all merchant ves- 
sels of the United States in lawful occupations, and advance 
the commercial interests of this country, always acting in 
accordance with international law and treaty obligations/*" 

Classification of states with regard to stability and pro- 
tection afforded. — All states, with respect to their character 
or institutions, may be divided into three general classes: (1) 
Stable, (2) weak, (3) semi-civilized or barbarous. 

In the case of states possessing stable institutions, and 
whose courts are always ready and open for hearings or trials 
for the purpose of affording redress for the injuries of indi- 
viduals, all that is ordinarily done is to call the attention of 
the government of the state through the usual diplomatic 
channels, to any seeming failure of justice in respect to citi- 
zens abroad, and if a dispute follows it is settled diplomatic- 
ally by arbitration or in extreme cases by war. 

Case of the " Baltimore." — A case in an ordinarily stable 
country was that of mob violence towards the crew of the 
TJ. S. S. "Baltimore** in Valparaiso, Chile, on October 16, 
1891. A considerable number of the men of the "Balti- 
more ** being on leave and unarmed on shore in the city 
were assaulted by armed men nearly simultaneously in dif- 
ferent localities in the city. One petty officer was killed and 
another died from his injuries, while seven or eight of the 
seamen were seriously injured. 

The ground taken by the United States in this matter was : 

First, That the attack was one upon the men because they 
wore the uniform of the United States Navy, and as a feeling 

» U. S. Navy Regs., 1909. 
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of hostility to the United States, and not from any action 
upon the part of onr men. 

Second. That the authorities of Valparaiso failed in their 
duty in not giving police protection to the attacked men, 
which offense was aggravated by the fact that some of the 
police of the city, as well as some Chilean sailors and soldiers, 
joined in the attack.** 

The Chilean Government entered a general denial of hostile 
intent against the United States, and quoted the following 
from a dispatch from our Secretary of State in connection 
with riots against Italian subjects within our territory. The 
dispatch was to the Marquis Imperiali, under date of May 
21, 1891, and the words quoted were as follows: "There is 
no government, however civilized it may be, however great 
may be the vigilance displayed by its police, however severe 
its criminal code may be, and however speedy and inflexible 
may be its administration of justice, that can guarantee its 
own citizens against violence growing out of individual malice 
or a sudden popular tumult.'^ 

With regard to such cases in general Vattel also says that : 
" It would be unjust to impute to the nation all the faults 
of its citizens. In general, it cannot be said that one has 
received an injury from a nation because some of its mem- 
bers have injured him.^^ 

The vital question of international law involved in the 
" Baltimore '^ case was, however, whether the Chilean Govern- 
ment took proper or sufficient measures to prevent the attack 
and to bring the offenders to punishment. This was a ques- 
tion of fact which our government had to decide for itself 
according to all the evidence in its possession, and it decided 
that the Government of Chile had not done all that it should 
have done to prevent the attack and to punish the offenders." 

■* Moore's Digest, p. 854, etc. 

•• Snow's Int. Law. ed. by Stockton, p. 54. 
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With respect to the second class of states, that is weak states 
with unstable governments, it at times occurs that citizens 
abroad must be protected at once, not by diplomatic represen- 
tation; there is no time for that, but by the employment of 
naval force. 

Under these circumstances whenever civil disturbances oc- 
cur, it is usual for naval powers to send a naval force to 
the place of the troubles or threatened commotion for the 
purpose of affording protection or asylum to the citizens that 
may be there domiciled. In those cases the regulations of the 
Navy already quoted must be followed so far as they can 
apply. The responsibility for any action taken by a naval 
force, rests wholly upon the commanding officer thereof, after 
due consultation with the diplomatic or consular officer upon 
the spot. 

At times the mere appearance of a naval force, accom- 
panied by a firm attitude on the part of the officer in com- 
mand, will prevent the resort to active measures. A display 
of force is sometimes ordered by Congress or by the President 
of the United States. 

It happens at times that the commanding officer of a naval 
force is required by circumstances or request to protect the 
citizens of other countries than his own. Instances of this 
kind have occurred of late years, for example, in the pro- 
tection afforded by British men-of-war in Alaska at the time 
of a threatened Indian uprising, and by our own vessels on 
the Isthmus of Panama and at Bluefields in Nicaragua. 

As to the third class of governments, such as are ordinarily 
classed as semi-civilized or barbarous, intervention by force 
in behalf of citizens domiciled or sojourning there is a more 
common matter. In these countries the employment of naval 
forces is the principal means of such protection, added thereto 
at times by the landing of military detachments. 



CHAPTER VI. 

Treaties. — Amicable Settlement op Disputes. — 
Measures Short of War. 

Treaties. — By the regulations of the N"avy of the United 
States a senior naval oflBcer when abroad is directed to guard 
against any actual or threatened violation of the principles 
of iatemational law or treaty rights to the injury of the 
United States or its citizens on the part of foreign author- 
ities. The responsibility for any action taken by a naval 
force rests solely upon the commanding oflScer thereof. It 
is hence desirable that when on a foreign station the com- 
manding officers, and those likely to be in command, should 
make themselves familiar with the treaties with the countries 
within the limits of their station. 

Treaties are not international law, but as contracts between 
nations, treaties are subject to a certain extent to the rules 
of international law. A treaty which is in any of its parts a 
direct violation of a well-known fundamental rule of inter- 
national law is not binding upon the parties concerned or 
third parties. A treaty, for example, which establishes juris- 
diction over the high seas, or militates against the equality 
of sovereign states, would be void and of no effect. Treaties 
do not make international law, but they do show tendencies 
which may eventually become accepted rules. When changes 
become well established it is not necessary to have treaty 
conditions upon the point. 

Treaties, as distinguished from conventions, protocols and 
declarations, are of primary importance, stipulating, as they 
generally do concerning political or large commercial sub- 
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jects. Conventions generally concern specific matters of minor 
importance. Protocol, a word generally used to describe the 
daily minutes of a conference, is sometimes used as the name 
of a brief agreement or convention of binding force. Decla- 
ration is used often as an enunciation of a general doctrine 
or principles which shall be binding upon the assenting par- 
ties, like the Declaration of Paris, and of London. 

The right to make treaties is included in the fundamental 
rights of a sovereign state. It can be exercised also in a part- 
sovereign state, like Egypt, to the extent permitted by the 
suzerain power. 

The treaty-making power of a state is in the hands of its 
ruler, subject to more or less restriction, as the constitution 
of the state provides. With us, for example, the President 
can only conclude treaties with the advice and consent of the 
Senate. To make a treaty financially effective the House of 
Eepresentatives is also called upon to act. 

As commander-in-chief the President can, acting alone, 
in the exercise of his military powers, conclude armistices and 
arrange conventions with an enemy. So also can the com- 
mander-in-chief of an army or of a naval force. These latter 
are, however, subject to review by the President, and, as in the 
case of General Sherman in North Carolina during the Civil 
War, subject to disapproval and disavowal. 

The Constitution of the United States provides that all 
treaties made under the authority of the United States shall 
be the supreme law of the land, and that tlie judges in every 
state shall be bound thereby, anything in the constitution and 
laws of any state of the Union to the contrary notwith- 
standing. 

A treaty is not binding, of course, until it is duly ratified 

by the proper authorities of each state. Unless otherwise 

provided the treaty, however, goes into effect from the date 

of its signature. 
10 
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The question of the interpretation of treaties is one that 
has given rise to many disputes in our country, as well as 
in others of greater age. Sentences, phrases and words have 
become the object of much wrangling. T. J. Lawrence says 
upon this subject that "we can hardly venture to go beyond 
the statements that ordinary words must be taken in an 
ordinary sense, and technical words in a technical sense, and 
that doubtful sentences and expressions should be interpreted 
by the context so as to make the treaty homogeneous and not 
self-contradictory. But when states get into controversy about 
the interpretation of a treaty they often make a new agree- 
ment, clearing up the disputed points in the way that seems 
most convenient at the time, which is not always the way 
pointed out by the strict rules of interpretation.^^ * 

In regard to the order of the execution of a treaty, it is 
generally considered that the special provisions take precedence 
over the general provisions, and other things being equal, 
that the more important matters take precedence over the 
less important. 

When two treaties made between the same states at differ- 
ent times conflict, the later treaty governs, it being made or 
is supposed to be made in substitution for the former treaty. 

When two treaties conflict which have been made with 
different states at different dates, the earlier treaty governs, 
it being unfair to violate an engagement made with one party 
by a later agreement made with another party without the 
consent of the first. (Eussia and Treaty of San Stefano, 
1878, vs. Treaty of Paris, 1856.) 

Perpetual treaties. — The question of continuous obligations 
of treaties, especially of treaties of long or perpetual dura- 
tion, has been one extensively discussed by publicists and 
statesmen. The Clayton-Bulwer treaty made between the 

* Lawrence's Principles of Int. Law, p. 287, 3d edn. 
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United States and Great Britain, which was a perpetual one, 
causing long and acrimonious discussion, is an example of 
the bad nature of perpetual treaties. Two schools of publicists 
have gradually formed as to the binding force of perpetual 
treaties. One school would have the obligations of treaties 
enforced as strictly as the letter of municipal law, and urges 
that no treaty should be abrogated without the consent of all 
the parties concerned ; the other school, which may be termed 
the continental school, urges that there may arrive a time 
in a nation^s history when, by the nature of a treaty or the 
changed condition of affairs, a state is justified in refusing 
to be longer held by a treaty. The dispute has been termed 
as Law vs. Progress. Sir Henry Maine says: "In the case 
of progressive societies it may be laid down that social neces- 
sities and social opinion are always more or less in advance 
of law. Law is stable, society is progressive. The greater 
or less happiness of a people depends on the degree of prompti- 
tude with which the gulf is narrowed." To my mind, a con- 
servative modification of perpetual treaties when outgrown 
should be made. If an iron-bound refusal is met with then 
the abrogation of the treaty should follow. 

The Treaty of Vienna made in 1815 was violated when in 
1860 Italy was unified. In the same way the consolidation 
of Germany in 1866 would have been stopped on account of 
the opposition of some of the minor German states. As to 
the setting aside of the Treaty of Berlin by Austria, with 
respect to Bosnia and Herzegovina in 1909, this is a matter 
of too recent knowledge to require more than a reference. 

A recent writer well says, in closing a- discussion upon this 
subject, that "each case has circumstances that are peculiar 
to«it, and we must judge it on its own merits, bearing in-mind 
on the one hand that good faith is a duty incumbent orf states 
as well as individuals, and on the other that no age can be so 
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wise and good as to make its treaties the rule for all suc- 
ceeding time/^ ' 

Measures short of war. — The modes of putting stress upon 
an oflEending state which are of a forcible nature, though short 
of actual war, can be classified imder two general heads of 
retorsions and reprisals. 

Eetorsions. — Eetorsions are retaliations in kind. They are 
always unfriendly, though they may not always be forcible 
or warlike. If a state is wanting in courtesy or friendship, 
if it has placed discriminating duties or restrictions upon 
intercourse, or if it has given any specific cause for offense 
by certain conduct, then the injured state can adopt a similar 
line of conduct in order to bring both the offending state 
to a sense of propriety and justice or to prevent a repetition 
of the offense. 

Beprisals. — Eeprisals are sometimes known as general re- 
prisals to distinguish them from specials acts done in the 
course of regular warfare and in accordance with the laws 
of war. 

The following acts of general reprisal done without the ex- 
istence of intention of war may be considered as having the 
sanction of usage and of sufficient authority: 

1. The sequestration or seizure of the property of the of- 
fending state. 

2. The sequestration or seizure of the property of citizens 
of the offending state. 

3. Suspension, partial or complete, of commercial or other 
intercourse between the two nations. 

4. Suspension or annulment of treaties in part or in whole. 

5. Withdrawal of all privileges and rights to domiciled 
citizens of the offending state. 

6. A pacific blockade. 

' T. J. Lawrence Principles of Int. Law, 3d edn., p. 289. 



Measures Shoet of War 149 

7. Partial or temporary occupation of territory. 

1. Sequestration. — The sequestration or seizure of property 
belonging to the offending state has been more than once 
threatened and actually enforced. Great Britain in 1849, 
in the Don Pacifico case, enforced an embargo upon Greek 
shipping and seized several Greek ships of war in the Pireus. 

In 1895 Great Britain, having been unable to secure the 
required redress and indemnity from Nicaragua for the ex- 
pulsion of the British vice-consul and other British subjects 
and their property from Bluefields and the Mosquito reserva- 
tion, sent a naval force to Corinto, a Pacific port of Nicaragua, 
and gave an ultimatum that unless the indemnity was paid in 
three days Corinto would be occupied by the British forces. 
Proper response not having been made a force was landed 
and the custom house and public oflBces of Corinto occupied; 
Ultimately, the Government of Nicaragua agreed to pay the 
indemnity within fifteen days after the evacuation of Corinto 
by the English forces, the payment of the same being guar- 
anteed by the Government of Salvador. The fleet left on May 
5, 1895, the public property of Nicaragua being in its pos- 
session during the occupation. 

As to (2) the sequestration of the property of citizens 
of the offending state this is exemplified by the action of 
Great Britain in 1861 in the seizure of Brazilian merchant 
vessels, and in 1872 by that of Germany by the seizure of 
Haitian merchant vessels. 

3. Embargo. — As to embargo or suspension of intercourse 
between two nations, a practical example of this occurred in 
our own history in 1807, after the " Chesapeake ^^ affair, it 
being further directed that all English men-of-war should be 
denied our ports. Great Britain apologized for this affair 
and offered indemnity for the victims. 

4. Suspension of treaties. — In 1798, at the time of the 
quasi-war with France, the United States annulled its treaties 
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with France and directed the seizure of armed French vessels 
in certain portions of the world. 

5. Withdrawal of privileges to aliens. — ^This is rarely done^ 
but is within the power of states in times of peace. 

6. Pacific blockade. — ^As to pacific blockade there are nu- 
merous cases arising of this species of reprisal or application 
of force. 

The latest cases are of the Greek ports in 1850 by Eng- 
land, that of Formosan ports by France in 1884, of the Greek 
ports by the Allied Powers in 1886, of the coast of Siam by 
France in 1893, the blockade of Crete in 1897 by the Allied 
Powers, and of the blockades of Venezuelan ports during the 
regime of Castro. 

The increasing tendency to use the powerful argument of 
a pacific blockade to coerce a nation as a step short of war is 
somewhat due to the combination of the six great powers of 
Europe, with a view of keeping matters quiet in the Levant 
for fear of a general European war. . 

The legal position of a pacific blockade is imsettled, as 
the attitude of the blockaders towards vessels of states not 
concerned has varied with almost every blockade, and the 
blockade itself has always been applied by a strong naval 
power against a weaker one as a means short of war, the 
alternative of war not being accepted by the weaker power on 
account of the disparity of forces and hopelessness of success. 

It is an anomaly in international law : there being no war, 
there are no belligerents, no neutrals. 

It is illegal to have a blockade apply to third or uncon- 
cerned powers when there is no war, and yet such a blockade 
will not be effective if the vessels and goods of these powers 
are allowed to enter freely, and if the blockade is confined 
to the blockading and blockaded vessels. 

Each case will probably depend upon its own merits, and 
above all whether it will be worth while for any third or out- 
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side great power to interfere. In the so-called pacific blockade 
of Formosa by the French, which involved the capture of 
vessels other than Chinese and French, Great Britain took 
the position that it was not proper and would not be recognized 
by her unless regular war was declared against China. But 
in the late blockade of Crete by the European powers, of 
which she was one, the right of search was exercised by the 
blockaders upon the so-called neutral vessels, and they were 
prohibited to land cargo destined for the Greek troops in the 
interior. 

De Martens says as to the legality, that it is admissible 
but not logical; while Perels, the German authority, speaks 
decidedly of it as coming clearly under the head of reprisals 
and as an evil less than war. The last statement is probably 
the one that will make it acceptable alone, and it will prob- 
ably be treated in the future as a blockade with war powers, 
but confined to the parties concerned and a localized and 
definitely bounded area of operations. 

Two instances not generally mentioned in the text-books 
may be profitably discussed as late examples of this means 
of reprisal. 

Case of Zanzibar. — One is the blockade of Zanzibar in 1888 
by Great Britain, Germany, Italy and Portugal, and was 
specifically directed against the slave trade which the authori- 
ties of Zanzibar were unable or unwilling to stop. As this 
action was against a specific evil, recognized as such by the 
civilized world, no international complications were involved. 

Case of Crete. — ^The pacific blockade of Crete commenced 
March 21, 1897. The naval forces of Great Britain, Austro- 
Himgary, France, Germany, Italy and Eussia put the Island 
of Crete in a state of blockade on that date at 8 a. m. The 
blockade was to be general for all ships under the Greek fiag. 
The ships of the six great powers or of what may, for the 
locality, be called neutral powers were allowed to enter in the 
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ports occupied by the blockading powers and to land their 
cargoes, provided they were not intended for the Greek troops 
in the interior. The ships of the neutral and blockading pow- 
ers were to be visited by the ships of the international fleet. 

This, though infringing the rights of neutrals, was less 
radical than the first definite pacific blockade of the French 
at Vera Cruz in 1838, where the vessels of the third powers 
were captured and confiscated. 

Attitude of the United States as to pacific blockade. — ^The 
United States declared with respect to this blockade, and has 
taken the position as a general one, that it does " not acquiesce 
in any extension of the doctrine of pacific blockade which may 
adversely affect the rights of states not parties to the con- 
troversy, or discriminate against the commerce of neutral 
nations.^' 

In regard to the blockade of Venezuelan ports in 1902 by 
Germany and Great Britain this enunciation of the position 
of the United States was repeated. 

The blockade of the Venezuelan forces was stated to be 
a warlike blockade, and a notice was published to that effect 
on December 20, 1902, for the information of neutrals. 

Moore says that it may be observed that the United States 
did not take the ground that there could not be such a thing 
as a pacific blockade, for it stated that it could not acquiesce 
" in any extension ^' of the doctrine of pacific blockade so as 
to affect ^' the rights of states not parties to the controversy.^' 

It can thus be seen that without admitting the pacific block- 
ade to be a legal means of restraint or reprisal short of war, 
the tendency of writers and of states is to favor its ex- 
ercise in a manner not to involve the third powers or to antag- 
onize their interests. Localized, as it should be, in its field of 
operations it is far better than actual war, especially a 
European war, which would be likely to be a widely spread 
calamity. 
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CHAPTEE VII. 

Genebal Questions as to War. — Armed Forces of the 

State. — Maritime Warfare. 

Definition of war. — Wslt can be defined as a contest, ex- 
isting or declared, between two or more nations or belliger- 
ents through their armed forces for the purpose of securing 
the submission of one side to the wishes of the other. Prop- 
erly speaking, a contest between a state and a party of indi- 
viduals, or acts of armed forces performed by one state against 
another by way of reprisals or intervention, are not acts of 
war unless resisted in a similar manner or met by a declara- 
tion that such acts are considered bv the offended state as 
acts of war. 

General questions as to war. — " The independent societies 
of men, called states,^^ says Wheaton, ^^ acknowledge no com- 
mon arbiter or judge, except such as are constituted by special 
compact. The laws by which they are governed is deficient 
in those positive sanctions which are annexed to the municipal 
code of each distinct society. Every state has therefore a right 
to resort to force, as the only means of redress for injuries 
inflicted upon it by others, in the same manner as individuals 
would be entitled to that remedy were they not subject to the 
laws of civil society. Each state is also entitled to judge for 
itself what are the nature and extent of the injuries which 
will justify such a means of redress."^ 

^F ^F ^r ^r ^F ^F ^F ^r 

" The right of making war, as well of authorizing reprisals 
or other acts of vindictive retaliation, belongs, in every civ- 
ilized nation, to the supreme power of the state. The exercise 

* Wheaton. 
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of the right is regulated b; tbe ftrndamental laws or mnnici- 
pal constitation in each eoimtry, and may be delisted to its 
inferior authorities in remote poeeeBsions, or even to a com- 
mercial corporation," ' such, for example, as the British E^t 
India Company of times past, or the British South African 
Company of the present time, exercising as they do and did, 
to an extent certain sovereign rights with respect to foreign 
states or savage communitiea. 

The war-making power. — Bnt with respect to the United 
States no snch rights can be delegated. The exercise of the 
war-making power is vested in Congress alone, and the Presi- 
dent has no constitutional right or authority to order aggresi- 
sive hostilities to be undertaken. 

As Secretary Cass said to Lord Napier in 1857, in regard 
to a combined expedition into China, " Our naval officers 
have the right — it is their duty, indeed — ^to employ the forces 
under their command not only in self-defense but for the pro- 
tection of our citizens when exposed to acts of lawless out- 
rage, and this they have done, both in China and elsewhere, 
and will do again when necessary, bnt military expeditions 
into the Chinese territory cannot be undertaken without the 
authority of the national legislature." The Boxer expeditions 
of 1900 were not considered as a violation of this policy. The 
condition of Peking was regarded as one of virtual anarchy, 
requiring action for the rescue and protection of American 
nflfinioio /.itwoTia <,r,A T^i-opertv. At thc same time the policy 

f a preservation of Chinese territorial 

ty." 

tates and individualB. — ^The effect of 

E all states is to change them radically. 
become what are known as belUger- 

. States. Jul7 3, 1900. 
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ents; the other states become neutrals. New rights and new 
obligations arise and no state can, strictly speaking, be said 
to play an entirely passive or disinterested part. 

As to the individuals of each belligerent state there also 
arises a change of relations whether they are directly involved 
in the military contest or not. A new theory has been ad- 
vanced of late years as to individual relations during war 
between the subjects of belligerent states. 

The old theory was that all citizens of one belligerent state 
were enemies of all citizens or subjects of the other. The 
new theory is that war is a contest between state and state, 
and that private citizens of the belligerent countries should 
not be molested either as to persons or property. The prac- 
tice and usage do not conform to either theory. 

Private individuals, for instance, cannot hold pacific inter- 
course with the enemy; it is treason for them to give the 
enemy military intelligence, they must not buy the funds nor 
securities of the enemy, commercial partnerships with the 
enemy's subjects are dissolved by war, no debts can be paid 
to enemy's subjects during war, contracts cannot be enforced, 
insurance of enemy's property cannot be effected, and, in fact, 
all business relations are suspended. 

In a military sense also war cannot be relegated to a duel 
of forces. A general uprising of the inhabitants of an in- 
vaded country cannot be prohibited. Requisitions and contri- 
butions can still be raised upon the non-combatants on the 
enemy's soil, and at sea private enemy property is still sub- 
ject to capture by the rules of international law. On land, 
devastation, by which is meant a destruction of private re- 
sources available for enemy supplies, is permissible imder 
certain circumstances. * 

EfFect of war upon treaties. — ^Treaties existing between bel- 
ligerents alone are in general abrogated or suspended during 
war. The principal exceptions are treaties regulating the 
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conduct of belligerents towards each other in case of war. 
In these cases, naturally such treaties, suspended during peace, 
are brought into operation by war. 

Treaties to which other powers besides the belligerents are 
parties, when the war is not connected with the treaty, remain 
unchanged. Ordinary treaties are generally suspended or 
abrogated with regard to belligerents, but unaflEected with 
regard to the third parties. Such general agreements like 
the declarations of Paris and St. Petersburg go into effect 
with war so far as the signatory powers are concerned. 

There is a class of treaties, of a permanent nature, duly ful- 
filled, which as between belligerents are held to be unaffected. 
They are of the nature of boundary treaties, treaties of ces- 
sion and treaties of recognition. They remain unchanged 
during the war, no matter if they are changed at its termina- 
tion. The boundaries of two belligerent states may be changed 
at the end of a war as a consequence of the war; but during 
its continuance the old bounclaries remain until the conquest 
is completed and the readjustment effected by treaty. 

Quasi-war. — A limited or quasi-war may also exist like 
that between France and the United States in 1798 in the 
West Indies. The hostilities at that time were limited as 
to places, persons and things. 

Duties in case of war on part of naval officers. — ^The 
Naval Regulations of the United States require of com- 
manders-in-chief and of those in command that "When the 
United States is at war he shall require all under his com- 
mand to observe the rules of humane warfare and the prin- 
ciples of international law. When dealing with neutrals, he 
shall cause all under his command to observe the rules of in- 
ternational law and the stipulations of treaties, and expect 
and exact a like observance from others.'^ ' 

•Art. 335, Naval Regs., 1909. 
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Outbreak of war. — In the convention relative to the com- 
mencement of hostilities drawn up at the Second Hague Con- 
ference in 1907^ and signed by all of the powers therein rep- 
resented but China and Nicaragua, the following articles were 
adopted : 

"Art. 1. The contracting powers recognize that hostilities 
between them must not commence without a previous and 
unequivocal warning, which shall take the form either of a 
declaration of war, giving reasons, or of an ultimatum with 
a conditional declaration of war. 

" Art. 2. The state of war should be notified to the neutral 
powers without delay, and shall not take effect in regard to 
them until after the receipt of a notification, which may even 
be made by telegraph. Nevertheless, neutral powers cannot 
plead the absence of notification if it be established beyond 
doubt that they were in fact aware of the state of war." * 

The first article takes effect in case of war between two or 
more of the contracting powers, while the second article is 
binding as between a belligerent power which is a party to the 
convention, and neutral powers which are also parties to the 
convention. This convention was ratified March 10, 1908, 
by the Senate of the United States. 

In commenting upon the above articles it has been well 
said that "although the contracting powers have agreed on a 
rule that hostilities are not to commence without previous 
warning, they have not precluded the possibility of a surprise 
attack, for the conference rejected the Dutch proposal for the 
very limited delay of twenty-four hours between the presenta- 
tion of the declaration and the outbreak of hostilities." This 
delay of twenty-four hours by enabling a change in the posi- 
tion of naval forces, the whereabouts of which are frequently 
matters of conjecture, might have most important conse- 
quences in the initial stages of belligerent operations. 

♦Higgins' Hague Conferences, pp. 198, 199; pp. 204-205. 
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The exercise of the war-making power of the United States 
is vested, as has already been said, in Congress, and the Presi- 
dent has no constitutional right or authority to declare war, 
but he is directed and authorized, however, by the statutes 
of the United States in times of insurrection, invasion or re- 
bellion, or of imminent danger thereof, to call forth troops 
to suppress such insurrection or rebellion and to repel such 
invasion.* 

In civil wars there is no declaration. — ^In a civil war there 
is no formal declaration, and the war dates from the recogni- 
tion of belligerency of the insurgents either by a third power 
or by some act of war on the part of the legal govern- 
ment, such as a declaration of a blockade or the exchange of 
prisoners. 

Thus, in the case of our Civil War in 1861, although Port 
Sumter was fired upon on April 12, yet there was no legal 
war until the proclamation of blockade by President Lincoln 
on April 17, a blockade being an act of war which affected 
neutrals. 

Armed forces of the State. — ^The armed forces of the state, 
in a general sense, consists of its army and navy. The army 
and navy of a state is formed and organized by a state under 
its own laws. In some states it is formed by conscription 
alone, in others by conscription, volunteer corps and the 
militia. In still other states by volunteer corps alone, with 
the militia in time of war. In The Hague Convention of 
1907 it is stated that the "laws, rights and duties of war 
apply not only to the army, but also to militia and corps of 
volunteers, fulfilling the following conditions : 

" 1. That of being commanded iy a person responsible for 
his subordinates ; 

" 2. .That of having a distinctive emblem &xei and recog- 
nizable at a distance; 

• U. S. Rev. Stat, Sees. 1642, 5297, 5298, 5299. 
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'^ 3. That of carrying arms openly ; and 

" 4. That of conducting their operations in accordance with 
the laws and customs of war/' 

" In countries where militia or corps of volunteers consti- 
tute the army, or form part of it, they are included under 
the denomination ^ army/ '^ 

" Art. 2. The population of a territory which has not been 
occupied, who, on the approach of the enemy, spontaneously 
take up arms to resist the invading troops without having 
had time to organize themselves in accordance with the pre- 
vious article, shall be regarded as belligerents if they carry 
arms openly and if they respect the laws and customs of war/ 

" Art. 3. The armed forces of the belligerent parties may 
consist of combatants and non-combatants. In ease of cap- 
ture by the enemy, both have a right to be treated as prison- 
ers of war." ^ 

The non-combatants referred to above are of many kinds, 
such as telegraph operators, couriers, aeronauts, surgeons, 
chaplains, nurses, teamsters, sutlers, civilian attaches of the 
staff of the commander-in-chief, servants, etc. 

Naval forces. — In addition to the armed forces of the state 
duly constituted for land warfare, the following are recog- 
nized as armed forces for maritime warfare: 

"The oflBcers and men of the regular naval establishment, 
the naval reserve, the naval militia and their auxiliaries. The 
oflBcers and men of all other armed vessels cruising against 
the enemy under lawful authority."* • 

The objects and area in maritime warfare. — ^The area of 
maritime warfare comprises the high seas and the territorial 
waters of the belligerents. 

« Higgins, Hague, pp. 219, 221. 

'Higgins, p. 221. 

« U. S. Naval War Code, Art. 1. 

11 
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"The special objects in maritime warfare are the capture 
or destruction of the military and naval forces of the enemy ; 
of his fortifications, arsenals, dry-docks and dockyards; of 
his various military and naval establishments, and of his 
maritime commerce; to prevent his procuring war material 
from neutral sources; to aid and assist military operations 
on land, and to protect and defend the national territory, 
property and sea-borne commerce."* 

The general object of war being to procure the complete 
submission of the enemy at the earliest possible period, with 
the least expenditure of life and property, there results meas- 
ures of military necessity that are indispensable for the se- 
curing the ends of war, but which must be in accordance with 
the modem laws and customs of war. 

Laws and customs of war on land. — ^For warfare on land 
these laws and customs are found in the convention concern- 
ing the laws and customs of war on land adopted at the Second 
Hague Conference in 1907, and signed by the United States, 
and finally ratified March 10, 1908. In various of these 
articles are matters applicable alike to the military and naval 
forces, and they should be consulted in common with the code 
of the United States Army issued under the title of General 
Order No. 100. 

In addition to these codes, applicable to warfare on land, 
and in part to warfare at sea, there are others somewhat ap- 
plicable to both, like the Geneva Convention of 1906 and the 
additional conventions of the Second Hague Conference, treat- 
ing of the commencement of hostilities on neutral powers 
and persons on land warfare, and the declaration prohibiting 
the discharge of projectiles and explosives from balloons. 

Conventions applicable to maritime warfare. — For the pur- 
poses of maritime war the following conventions adopted at 

*Idem, Art. 2. 
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the Second Hague Conference of 1907, and ratified by the 
United States in 1908, are applicable: The convention rela- 
tive to the laying of automatic submarine contact mines, the 
convention respecting bombardments by naval forces in time 
of war, the convention for the adaptation of the principles of 
the Geneva Convention to maritime warfare, the convention 
relative to certain restrictions on the exercise of the "right 
of capture in maritime war," and with two exceptions the 
convention respecting the rights and duties of neutral powers 
in maritime wars. 

^Declaration of London. — In addition to these is the Decla- 
ration of London of 1909, signed and agreed upon by all the 
delegates to the International Naval Conference held in Lon- 
don, 1908-1909;- and approved by the President of the United 
States, but not ratified, as yet, by the Senate of the United 
States. Wljetfaer ratified or not this declaration has great 
weight ifiNihe enunciation of certain principles of interna- 
tional law, both with regard to maritime war and the dealings 
of matrers likely to come before a prize court. It will be 
found in the Appendix. The naval war code promulgated 
by Secretary of the Navy JTno. D. Long in 1900, although 
afterwards revoked, is still quoted by the Department of 
State as authoritative as a matter of opinion, and was the 
basis of the instructions to the delegation of the United States 
to the Naval Conference of London in 1908. 

Attack and capture of public vessels of the enemy. — One 
of the objects of maritime wars has been given as the capture 
or destruction of public armed and unarmed vessels of the 
enemy cruising under lawful authority. 

In these times the vessels just enumerated would be of a 
multitude of types and of many origins. Besides the usual 
and regular vessels of the navy in existence at the outbreak 
of war, the entire revenue marine service of our country is 
incorporated by law into the navy, the subsidized merchant 
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liners also follow that course, becoming either armed men-of- 
war or unarmed auxiliaries, and also other vessels that can be 
purchased or acquired in any way, that are capable of use as 
colliers, supply vessels, distilling ships, machine-repair ves- 
sels, parent ships for torpedo vessels, submarine mine vessels, 
transports, hospital ships, etc. 

After the outbreak of war all men-of-war and other public 
vessels like those just mentioned of the enemy which are met 
by a man-of-war of the other belligerent on the high seas or 
within the territorial waters of either belligerent can at once 
be attacked without further notice than the display of the 
national ensign of the attacking force. Only a man-of-war 
can attack men-of-war unless a country like our own, not 
adherent to the Declaration of Paris, should create privateers. 
For the same reason as a non-adherent, privateers could be 
used against us. 

When one or the other of the vessels engaged in action 
determines to yield or surrender, which circumstance is gen- 
erally shown by hauling down the flag or by the exhibition of 
the white flag of truce, firing must cease on the part of the 
victor and negotiations by persons or signals begun. To con- 
tinue an attack after knowledge of surrender, or to sink a 
vessel after submission, is a violation of the rules of civilized 
warfare, only permissible in cases of treachery or renewal of 
the action. 

A public vessel becoming a prize of war is taken possession 
of by the captor ; its officers and men become prisoners of war, 
and no legal proceedings are necessary, as in the case of 
privately owned vessels. Non-combatants on board of an 
armed vessel and the personnel of a public unarmed vessel of 
the enemy are liable to detention as prisoners of war, ex- 
cepting those who are exempt under the Geneva Conventions. 

Floating mines in war. — An indirect and comparatively 
new method of attack upon vessels of war is made through 
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floating contact mines, operated either by ordinary mechanism 
or electrical apparatus. This method came into prominence 
by the operations in the vicinity of Port Arthur during the 
late Eusso-Japanese War, although they had been used during 
our Civil War. Very great losses of life and material oc- 
curred off Port Arthur on both sides from these mines. The 
use of these mines has been the subject of one of the con- 
ventions of the Second Hague Conference. 

By this convention it is forbidden to lay anchored or un- 
anchored automatic contact mines or torpedoes, unless they 
be so constructed as to become harmless after they have 
broken loose or missed their target, or in case of unanchored 
mines one hour at most after those who laid them have lost 
control over them. 

It is also forbidden to lay automatic contact mines off the 
coasts and ports of the enemy, with the sole object of inter- 
cepting commercial navigation. When anchored mines of this 
nature are used every possible precaution must be taken for 
the security of peaceful navigation. The danger zones for 
these mines must be notified to the various neutral govern- 
ments as soon as military exigencies permit, by notices to 
mariners and through the usual diplomatic channels. 

ITeutral powers laying automatic contact mines off their 
coasts must observe the same rules and take the same pre- 
cautions as are imposed upon belligerents, and in advance of 
this laying operation. 

At the close of the war the signatory powers undertake 
to do their utmost to remove the mines which they have laid, 
each power removing its own mines. With respect to anchored 
automatic contact mines laid by one of the belligerents off 
the coast of the other, it is required that the positions of these 
mines must be notified to the other power at the close of the 



166 International Law 

war by the power which laid them. This convention was rati- 
fied by the United States March 10, 1908." 

Bombardment of undefended places. — ^By the convention 
adopted at the Second Hague Conference in 1907, the bom- 
bardment by naval forces of undefended ports, towns, villages, 
dwellings or buildings is forbidden. A port is not considered 
defended solely because automatic submarine contact mines 
are anchored off the harbor. 

Ships of war in the harbor, or military or naval establish- 
ments on shore, are not, however, included in this prohibition. 
These may be destroyed by gun-fire after a summons, if all 
other means are impossible, and if the local authorities have 
not themselves destroyed them within the time fixed. 

If the local authorities, however, refuse to comply with 
reasonable and formal requisitions for supplies or provisions 
necessarv for the immediate use of the naval force before the 
place in question, it is permitted to commence a bombardment 
after due notice. Such requisitions must be proportional to 
the resources of the place, and should be demanded in the 
name of the commanding officer of the naval force, and, as 
far as possible, be paid for in ready money, their receipt being 
duly acknowledged. 

The bombardment of undefended ports, towns, villages, 
dwellings or buildings for the non-payment of money con- 
tributions is forbidden. In all bombardments all necessary 
steps should be taken by the commanding officer to spare as 
far as possible buildings devoted to public worship, art, 
science or charitable purposes, historic monuments, hospitals 
and places where the sick or wounded are collected, provided 
that the latter are not used at the time for military purposes. 
These latter are to be indicated by visible signs, consisting of 
large, stiff rectangular panels divided diagonally into two 

*• Higgins' Hague Conferences, p. 307. 
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colored triangular portions, the upper portion black, the lower 
portion white. 

The giving over to pillage of a town or place, even when 
taken by assault, is forbidden. These provisions are only 
applicable, of course, between contracting powers, but it is 
unlikely that they will fail of observance in any case. The 
convention was ratified by the Senate of the United States 
March 10, 1908. 

Status of vessels at outbreak of war. — A convention rela- 
tive to days of grace or the status of enemy merchant ships 
at the outbreak of hostilities was formulated at the Second 
Hague Conference. It was, however, so vague and unsatis- 
factory that it was not signed by the United States, and, of 
course, not ratified by the Senate of the United States, and 
is not of binding force so far as our country is concerned. 
Our refusal to sign was based on the ground that the con- 
vention was an unsatisfactory compromise between those " who 
believe in the existence of a right and those who refuse to 
recognize the legal validity of the custom which has grown 
up in recent years.^^ We have been the most liberal nation 
in matters of this sort; during the Spanish- American War 
we allowed, by proclamation issued April 26, 1898, Spanish 
merchantmen in American ports until May 21 for loading 
their cargoes and departing, and such cargoes were not to be 
captured on their voyage if it appeared from their papers that 
the cargoes were taken on board "Avithin the time allowed. 
Exception was made of vessels having on board military or 
naval ofiicers of the enemy, contraband of war, or dispatches 
to or from the Spanish Government. Generally the period of 
days of grace allowed for a stay or departure from port by 
other countries is very short. 

Conversion of merchantmen into vessels of war. — It may 
be of interest to examine the question of the conversion of 
merchantmen into men-of-war, although the specific conven- 
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tion drawn up at the Second Hague Conference was not 
signed by the American delegation, and hence not submitted 
to the Senate of the United States for ratification. The same 
question came up for discussion at the International Naval 
Conference at London, but without any tangible result. The 
Declaration of Paris, which has been acceded to by practically 
all nations but the United States, and in principle by us, 
provides for the abolition of privateering or the use of pri- 
vately owned and armed vessels for the capture of merchant- 
men of the enemy. The disposition to use merchantmen 
suitable for war purposes still remains, and in order to avoid 
the requirements of the Declaration of Paris, the first article 
of which forbids privateering, it becomes necessary to in- 
corporate these vessels by purchase or charter into the regular 
naval service of the State. Prussia, in the Franco-German 
War, was the first country after the Declaration of Paris to 
propose the formation of a volunteer navy. An appeal was 
made in 1870 to German sailors and shipowners to place 
their resources and ships at the disposal of their country. 
The ships so offered were to be placed under naval discipline 
during the war, and the oflBcers and crew were to be entered 
for the same period into the navy of the German confedera- 
tion, with commissions, rank, uniforms, etc., to be entitled to 
pensions, and in the case of meritorious service to have per- 
manent commissions. France protested against this plan, but 
the British law oflBcers, when consulted by their government, 
decided that the proposed scheme was not a violation of the 
Declaration of Paris against privateering. This plan, how- 
ever, of Germany was finally abandoned. 

Eussian volunteer fleet. — In 1877-1878 the relations be- 
tween Great Britain and Eussia being somewhat strained a 
patriotic association was formed in Eussia with the object 
of raising money and buying fast merchantmen to act as 
auxiliaries to the Imperial Navy. The vessels acquired were 
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to be placed under the command of oflBcers of the Imperial 
Navy, and the crews held under military discipline. This 
service still exists under the name of the Eussian Volunteef 
Fleet, and is subsidized by the government, being normally 
engaged in merchant trade in peace under the merchant flag, 
with the commander and at least one other officer holding a 
commission in the Imperial Eussian Navy. These vessels are 
also employed by the Imperial Government as transports. 

In France some of the mail steamers are under the com- 
mand of naval officers, the steamship company receiving a 
subsidy from the government, with the plans of construction 
approved by the French Minister of Marine with a view to 
the use of the vessels for war purposes. They become in- 
corporated into the regular French naval establishment on 
the outbreak of war. 

British subsidized lines. — Great Britain has at various 
times also entered into arrangements with several of its great 
steamship companies by which, in return for an annual sub- 
sidy, these companies agree to sell or charter to the govern- 
ment, at a fixed price on short notice, their faster vessels, and 
to build new ships on plans approved by the British Ad- 
miralty. The ^^ Mauretania '^ and " Lusitania ^' of the Cunard 
Line owe their existence to the initiative and subvention of 
the British Government on this basis. Half of the crews of 
these vessels are members of the Eoyal Naval Eeserve, and 
the Admiralty has the right of placing on board fittings for 
use in war time. 

American subsidized lines. — Our own government made 
somewhat similar arrangements with the American Line and 
other steamers coming under the subsidy laws, and in the 
Spanish War the American Line steamers were chartered and 
fitted for war purposes as fast cruisers. A captain and a lieu- 
tenant and a marine guard were the only navy contingent 
placed on board. 
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The arrangements made by the various maritime powers vary 
as to the rules and means of incorporation into the regular 
navy, but all are to be placed under the command of the reg- 
ular naval departments, to carry the man-of-war flag, to be 
commanded by officers duly commissioned in the naval estab- 
lishment, and to have crews regularly entered and uniformed, 
as well as being under the obligation to observe the laws of 
war. Hence they are entitled to be considered as parts of the 
regular naval forces of the belligerent, and to be treated with 
the same consideration as those of the continuous naval es- 
tablishment of the state." 

An incident of the Russo-Japanese War which evoked much 
discussion and friction between Eussia and Great Britain 
led to this subject of the conversion of merchantmen into men- 
of-war being included in the programme of the Second Hague 
Conference. 

Case of the " Petersburg " and " Smolensk." — ^Two vessels, 
the " Petersburg ^^ and " Smolensk/' belonging to the Rus- 
sian Volunteer Navy stationed in the Black Sea, on July 4 and 
6, 1904, passed, it is said, without the knowledge of the Rus- 
sian Foreign Office, through theBosphorus and the Dardanelles 
flying the flag of the Russian mercantile marine. These straits 
are, by the Treaties of Paris, Berlin and London, closed ordi- 
narily to vessels of war. The vessels also passed through the 
Suez Canal under the same flag. The " Petersburg '* certainly, 
and possibly the " Smolensk " also, engaged pilots for the Red 
Sea as a vessel of commerce. When in the Red Sea they 
hoisted the ensign of the Imperial Navy, and the "Peters- 
burg ^' captured the " Malacca,'^ a P. & 0. mail steamer. 
Ultimately, after strong protests by the British Government, 
these vessels were ordered to haul down the flag of the Im- 

^^See Moore's Digest, Supreme Court decisions as to Yale (St. 
Louis). 
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perial Navy and to cease to act as cruisers, and Kussia agreed 
that all vessels captured by them should be restored." 

The convention of the Second Hague Conference upon this 
subject, as agreed upon by the signatories, reads as follows: 

Convention of the Second Hagpie Conference as to the con- 
version of merchantmen. — "Art. 1. No merchant ship con- 
certed into a war ship can have the right and duties apper- 
taining to that status unless it is placed under the direct 
authority, immediate control and responsibility of the power 
whose flag it flies. 

"Art. 2. Merchant vessels converted into war ships must 
bear the external marks which distinguish the war ships of 
their nationalitv. 

" Art. 3. The commander must be in the service of the state 
and duly commissioned by the proper authorities. His name 
must figure on the list of the officers of the military fleet. 

" Art. 4. The crew must be subject to the rules of military 
discipline. 

"Art. 5. Every merchant ship converted into a war ship 
is bound to observe, in its operations, the laws and customs 
of war. 

" Art. 6. A belligerent who converts a merchant ship into 
a war ship must, as soon as possible, announce such conversion 
in the list of the ships of its military fleet.^^ 

These rules could certainly have little fault found with 
them. Though this convention was not signed by the United 
States the requirements contained therein have always been 
followed since the Declaration of Paris and probably always 
will be followed by us. 

The reason given by our delegation for not signing the 
convention was that it was simply a reiteration of the Declara- 
tion of Paris, relative to the abolition of privateering, and 

" Higgins, p. 314, 
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•that the Government of the United States will not agree to 
that declaration until other governments recognize the im- 
munity from capture of private property at sea. 

As to captured public vessels of the enemy they can be 
destroyed at once, taken into port or used for military or 
other services at the discretion of the captor. As to goods 
or cargp carried on board a public vessel of the enemy they 
can be used at once, or destroyed, if they belong to the enemy, 
without further prize proceedings. As to neutral property 
on board an enemy's armed vessels authorities differ, our de- 
cisions being in favor of releasing it, while the English de- 
cisions take the opposing views. As the decision of our 
Supreme Court upon this point in the Nereide case referred 
to a letter of marque, it is possible that in modem circum- 
stances it would not be sustained, and that the reasoning of 
Mr. Justice Story of our own courts, and Lord Stowell of the 
English courts, would be followed. 

Public or private vessels of the enemy when engaged in 
scientific purposes or voyages of discovery, or of relief or 
charitable purposes, are granted immunity from attack and 
capture so long as they confine themselves to their purposes 
and abstain from hostilities. Art. 13, Naval War Code, reads 
"that all public vessels of the enemy are subject to capture 
except those engaged in purely charitable or scientific pur- 
suits, in voyages of discovery or as hospital ships under the 
regulations hereinafter mentioned. Cartel and other vessels 
of the enemy furnished with a proper safe-conduct are exempt 
from capture unless engaged in trade or belligerent opera- 
tions." 

Capture of enemy's merchantmen and privately owned ves- 
Jiels. — Among the special objects of maritime war is the 
capture or destruction of the maritime commerce of the enemy. 
This objective of war is still in force so far as the United 
States is concerned in a general sense, notwithstanding her 
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efforts to have a different policy created, exceptions exist/ 
however, where by treaty with special countries agreement 
has been made as to a different line of conduct. No prize 
money or bounty is, however, now awarded since the Act of 
1899 for captures of any kind. 

Exception in practice. — In 1866 Austria and Prussia on 
the outbreak of war between themselves declared that enemy's 
ships and cargoes would not be captured so long as this policy 
was adhered to by both of the countries concerned, and the 
war was carried on between these states and between Austria 
and Italy to the end without any capture of private property 
at sea. 

Exceptions with us in accordance with treaty. — The treaty 
between the United States and Italy of February 26, 1871, 
reads as follows: 

" The high contracting parties agree that in the unfortunate 
event of a war between them, the private property of their 
respective citizens and subjects, with the exception of contra- 
band of war, shall be exempt from capture or seizure on the 
high seas or elsewhere by the armed vessels or by the military 
forces of either party; it being understood that this exemp- 
tion shall not extend to vessels and their cargoes which may 
attempt to enter a port blockaded by the naval forces of either 
pariy.^' 

This treaty is still in force. 

Art. 23 of the treaty with Prussia on the part of the United 
States also exempted private property from capture, but that 
is now obsolete; but Art. 13 of the Treaty of 1799, revised by 
Art. 12 of the Treaty of 1828 with Prussia, providing for the 
detention and non-confiscation of contraband, is still in force. 
— Capture of unarmed merchantmen at sea. — ^Before the cap- 
ture of a merchant vessel it is necessary to determine its 
nationality. If this should be recognized as an enemy by 
the display of her colors then the vessel is taken charge of. 
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AS in the case of the capture of an enemy^s vessel of war if 
she surrenders after being brought to by the firing of the 
summoning gun. To bring any vessel to, this gun is fired, 
loaded with a blank charge, and pointed in the direction of 
the vessel approached. If this should not be sufficient to 
cause the vessel approached to lie to, a projectile is fired 
across her bows, and in case of continued flight or resistance 
a projectile can be fired at the vessel and force can be used 
to compel her to stop or surrender. 

In case no colors are shown or any other colors than those 
of the enemy, the pursuing or intercepting vessel proceeds to 
exercise the right of search and visit. This is done by sending 
one of its boats alongside with one or more officers in charge 
wearing side arms to conduct the search. Arms may be car- 
ried in the boat, but as a rule not upon the persons of the 
men unless there is reason to expect immediate resistance. 
When the boarding officer goes on board of the vessel he may 
be accompanied by not more than two men, unarmed, unless 
circumstances require otherwise. The boarding officer, after 
making known the object of his visit, then examines the ves- 
sels papers to ascertain her nationality, the nature of her 
cargo and the ports of departure and destination. If the 
papers show the vessel to be an enemy, or carrying contra- 
band, engaged in unneutral service or in the violation of 
blockade, the vessel should be seized; otherwise she should be 
released unless suspicious circumstances justify a further 
search and consequent detention. If the vessel be released 
an entry in the log-book to that effect should be made by the * 
boarding officer. 

The exercise of the right of search during war is conferred 
upon properly commissioned and authorized vessels of war. 
The exercise of the right of capture is now conferred upon 
vessels of the same character. 
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Sending in as a prize. — After a prize is made it should be 
sent in for adjudication, unless otherwise directed, to the 
nearest suitable port within the territorial jurisdiction, in 
our case, of the United States of America in which a prize 
court may take action. 

The prize should be delivered to the court as nearly as 
possible in the condition in which she was at the time of 
seizure, and to this end her papers should be carefully sealed 
at the time of seizure and kept in the custody of the prize 
master. 

All witnesses whose testimony is necessary to the adjudica- 
tion of the prize should be detained and sent in with her, 
and if circumstances permit it is preferable that the officer 
making the search should act as prize master. The title to 
property requiring adjudication as a prize changes only by 
the decision rendered by the prize court; hence the national 
colors of the vessel seized remains her proper flag until such 
decision is rendered. 

Destmction of enemy vessels as prizes. — As a rule the cap- 
tured enemy merchantman must not be destroyed but sent 
in as a prize to port for adjudication by a prize court. In case 
of military or other necessity, however, these vessels may be 
destroyed or they may be retained for the service of the 
government of the captor. Whenever captured vessels, arms, 
munitions of war or other material are destroyed or taken 
for the use of the United States before coming into the 
custody of the prize court, they are to be surveyed^ appraised 
and inventoried by persons as competent and impartial as can 
be obtained, and the survey, appraisement and inventory is to 
be sent to the prize court where proceedings are to be held. 
Unseaworthiness, the existence of infectious disease or the 
lack of a prize crew are sufficient reasons for the destruction 
of an enemy prize, and if there should be no doubt that the 
enemy vessel was a proper prize the imminent danger of re- 
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capture would justify destruction. Of course, with the Decla- 
ration of London ratified and in full force, if the captured 
vessel jeopardizes by its presence the success of any military 
operations it may be destroyed, as a neutral prize also may 
be destroyed under the same circumstances. In a similar 
manner an enemy merchant vessel carrying neutral goods 
may be destroyed with the goods, as in the case of the neutral 
prize. 

Vessels employed exclusively in coast fisheries, or small 
boats employed in local trade, are exempt from capture, to- 
gether with their appliances, rigging, tackle and cargo. 

This exemption ceases as soon as they take any part what- 
ever in hostilities, or are prepared for military purposes or 
assistance. 

The laws of war upon land being a subject of separate 
study, I will not enter now into this question except to state 
that these laws hold good for sea warfare wherever circum- 
stances make them applicable. 

Submarine cables in war time. — A convenient expression 
upon the question of dealing with submarine telegraphic 
cables may be found in Article 5 of the late United States 
Naval War Code, which reads as follows: 

1. Submarine telegraphic cables between points in the ter- 
ritory of an enemy, or between the territory of the United 
States and* that of an enemy, are subject to such treatment as 
the necessities of war may require. 

2. Submarine telegraphic cables between the territory of 
an' enemy and neutral territory may be interrupted within the 
territorial jurisdiction of the enemy. 

3. Submarine telegraphic cables between two neutral coun- 
tries shall be held inviolable and free from interruption. 

It may be of interest to state here the instructions given 
by the British Government during the Spanish-American 
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War as to the use of telegraphic cables at that time. They 
read as follows: 

" Belligerent war vessels should be prevented from using the 
telegraph for the purpose of sending in cipher or otherwise 
messages of which the object is to direct or influence warlike 
operations. A belligerent war vessel may, however, use the 
telegraph for messages which do not relate to proceedings of 
the belligerents, or for messages which are not in cipher narrat- 
ing past operations and intended for general publication as 
news. OfiScers in command of belligerent war vessels should be 
informed that it is a condition of their being permitted to use 
the telegraph to guarantee and agree that they shall abstain 
from transmitting or procuring the transmission of any tele- 
grams which concern the conduct of warlike operations. 
Vessels which merely carry dispatches may be permitted the 
telegraph, and should not, except under special circumstances, 
be subjected to the same conditions as belligerent war vessels 
with respect to not using the cable. Consular officers have a 
right to free communication with their governments whether 
plain or in cipher.^' 
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CHAPTER YIII. 

Effect op Wae as to Persons. — Effect of War upon 

Trade and Property. 

Effect of war as to persons in general. — The effect of wax 
between two or more belligerents is to. give an enemy char- 
acter in varying degree to all persons and things pertaining 
to the belligerents. Some persons become enemies in the 
fullest sense of the word, that is, they may be killed or cap- 
tured by the armed forces of the opposing state; others are 
enemies only in the sense that their business or freedom of 
movement suffers certain restrictions. 

So with property it may be of such a nature, or under such 
conditions that it is subject to capture and total loss wherever 
and whenever it is lawful to carry on hostilities; while under 
other conditions it may be touched only in very special cases. 

In a broad sense the citizens or subjects of a belligerent 
state are divided into two classes, combatants and non- 
combatants, 
.^ Non-combatants are those persons of the belligerent states 
not bearing arms and engaged in peaceful pursuits. They 
are, when disconnected from hostile movements, exempt from 
hostile attack or imprisonment. They are, however, exposed 
to all the personal injuries which may arise incidentally from 
military or naval operations, such as the bombardment of a 
town, the firing upon a ship carrying passengers, an attack 
upon the train of any army (which may involve chaplains, 
surgeons and volunteer nurses), and like acts of war. 

The non-combatant population of districts that are invaded 
or are in the occupation of an enemy may also be compelled 
to perform certain services to the enemy. 



Merchant Seamen 179 

A class of persons that comes rather between combatants and 
non-combatants are oflBcers and seamen navigating the mer- 
chant vessels of a belligerent state. The members of this class 
are different from ordinary combatants in that they cannot 
properly make aggressive war, and they differ from ordinary 
non-combatants in that they can fight to defend their vessel if 
attacked, and fight to recover it if captured. Under these 
circumstances they are combatants and treated as such. If 
while part of a merchant vessel they attack any other mer- 
chant vessels they can be subjected to all the severities which 
the international rules of war permit against non-combatants 
who perform hostile acts against an enemy. 

They are also so placed that they may become prisoners of 
war on account of their special fitness or readiness to become 
of use on board vessels of war. They have the sea-legs and 
hands and stomachs to start with, and are accustomed to the 
habited of seamen afloat. The merchant marine has been 
from time immemorial the nursery of the navy. 

Tn 1870 Bismarck denied that* sailors found in merchant 
vessels could be made prisoners of war, and threatened and 
finally did make reprisals on this account. The French Gov- 
ernment in responding had no difficulty in showing that the 
usage of capturing sailors had been an invariable one; that 
the mercantile marine of a nation, apart from any question 
of privateering, is capable of being transformed at will into 
an instrument of war, and that where, as in Germany, all 
sea-faring men are subject to conscription for the navy, the 
reasons for capture were of double force. This reasoning 
though sound had no effect upon the actions of Bismarck; 
though Bismarck^s action in turn has not affected the rule. 

Surgeons and chaplains. — ^The position of surgeons and 
chaplains has been in the past an uncertain one. They were 
captured and detained as prisoners of war by the Confederates 
during the Civil War, while the instructions for the armies 
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of the United States in the same war provided that they were 
only to be retained if the commander of the amy capturing 
them had need of their servicea. Under the Geneva Conven- 
tion of 1006, however, chaplains and medical officers and 
medical units are not subject to capture ae prisoners of war, 
provided they do not commit acts harmful to an enemy. 
As these rules are almost universally adopted, this usage 
may be said to prevail. 

It is generally conceded that certain non-combatants from 
their position and importance to the enemy can be made and 
retained as prisoners of war. These are the monarch and 
members of the reigning family, the chief executive and 
chief officers of the hostile government, diplomatic agents, 
- and any person who for special reasons may be of importance 
at a special time to an enemy. 

Combatants are persons enrolled and found in the military 
and naval service of the belligerent state. They may be 
killed or wounded in a fair fight, and if captured may be 
\ held as prisoners of war. They are entitled to all the rights 
\)f war as provided for in international law. Their nationality 
makes no difference in this respect unless they are subjects 
of the state against which they are fighting. In such case 
this state would have the right, should they be captured, to 
execute them as traitors, instead of considering them as 
prisoners of war." 

Neutral subjects in the ranks of an enemy consequently re- 

~,;„„ *!,„ * — J i g^ enemy subjects, they have neither 

jeverities. Their own state may pos- 
e punish them for breach of her neu- 
ining a foreign army to fight against 
is at peace, but, bo far as the enemy 
are lawful combatants. 

Naval War Code. 
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A question was raised in the Franco-German War, and 
since, as to the status of irregular troops, like the French 
franc tireurs, whether they should be recognized and treated 
as combatants. Certainly if such troops appear as tillers 
of the soil at one time and guerillas killing and wounding 
stragglers at the next moment, their position is illegal and a 
harsh treatment is excusable; but to condemn all irregular 
troops and to forbid the rising of the people en masse in order 
to repel an invasion of their country is quite another. A cer- 
tain amount of organization with responsible chiefs and a 
recognizable uniform or badge should however be insisted 
upon. And above all arms should be carried openly. 

There are some persons of the non-combatant class who 
possess the character of any enemy to a degree so as to 
effect their property in cases in which it is involved. 

They are: 

1. Persons residing in an enemy country though not sub- 
jects of it. 

" These,'^ as Lawrence says, ^^ are enemies to one belligerent 
in so far as they are identified with the other.'^ That is to 
say, any property they possess in connection with their resi- 
dence is enemy property, in case it is exposed to maritime 
capture, or in case the territory in which they reside is a 
place of warlike operations and actual hostilities. The fact 
that the person is a subject of the country of the invaders 
would not exempt his property or himself from disabilities, 
or from use if needed by a belligerent for military purposes. 

2. Persons living in places in the military occupation of 
the enemy .- 

People in this class enrich the occupying enemy by con- 
tributing, though unwillingly, to his warlike resources. If 
the enemy is dispossessed they lose their enemy taint and 
become in all respects subjects of their own states. During 
our Civil War the courts held that all places in secure pos- 
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seesioiL of the Southern Confederacv was enemy territory, 
and the property there enemy property, bo far as warlike 
capture wa« concerned, and withont regard to the question of 
individual loyalty. 

3. Neutral sobjecte having honsea of trade in the enemy's 
country. 

These are enemies so far as their property involved with 
these homes of trade is concerned. At the same time an 
enemy merchant with house of trade in a nentral country is 
likely to have hie goods also seized. It is a case where a 
rule does not work both waj-a. In the first place the na- 
tional character of the place prevails, in the second case 
the national character of the person holds. 

Effect of war as to property. — The first property that takes 
an inimical character is naturally the property of a belligerent 
state of a warlike nature. In fact all property belonging to 
the state becomes enemy property with the limitation that 
property not of a warlike nature, or of the nature of resources, 
cannot properly be subject to wanton destruction. It can be 
used, of course, hut not legitimately destroyed. A familiar 
historical example of the violation of this rule was the de- 
struction or partial destruction of the Capitol and other 
public buildings in Washington during the War of 1812 by 
the British forces. Even English writers of the present day 
. do not condone this action. The excuse was offered by the 
British authorities at the time that it was in retaliation for 
the burning of the village of Newark in Canada by our forces; 
but it was established that this burning was an incident of 
ll the hostile operations there, and not deliberate, and besides 

f no complaint had been' made to us nor reparation asked. It 

is reasonably well CBtablished that before retaliation can be 
exercised against an enemy, proper reparation should he asked, 
which, if re/nsed, then gives a right to exercise retaliation. 
^ Property belonging to a state or territory occupied hy an 
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enemy cannot be sold by the occupying belligerents. -The 
property can be nsed or rented by the belligerent, but upon 
his departure he has neither the right to destroy it, if it be 
not of a military nature, nor to sell it. All such acquired 
titles are illegal and, of course, not recognized by the state 
to which they belong upon reoccupation. 

The seizure of money belonging to the enemy state is legiti- 
mate, except funds set apart for hospitals, schools, and for 
scientific or artistic objects. Taxes for local administrative 
purposes, such as roads, police, lighting towns, etc., are not 
legitimate objects of capture or confiscation. Timber can be 
cut and sold from state forests, but apart from the necessities 
of war, such as the necessity for fuel, etc., timber should not 
be cut so as to affect the future annual productiveness of the 
timbered lands. During the Franco-German War, for in- 
stance, the German authorities sold 15,000 oaks growing in 
the state forests in certain departments of France. After the 
war the French authorities seized those which had not already 
been removed. The purchasers appealed to the German Gov- 
ernment, but the latter left it to the French courts, which 
annulled the sale as being wasteful and excessive. 

Vessels of the state engaged in peaceful explorations or 
voyages of scientific discovery are by common consent granted 
immunity from capture, as has been previously stated. 

Although the usage is not definitely settled the prevailing 
opinion of jurists and of the most enlightened people is that 
the contents of museums and libraries, as well as works of 
art, are not legitimate objects of capture or removal. During 
the campaigns of the Revolution, and of the First French 
Empire, the practice was otherwise, but- until the recent short- 
lived Turko-Greek War the rule was not to disturb such 
things. In 1897 the director of museums at Constantinople 
sent an order to the commander-in-chief of the Turkish army 
at Thessaly to transport to the capital all antiquities found 
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during the occupation. This has been done, and the great 
powera of Europe, in arranging the treaty of peace, either 
ignored or assented to thia spoliation.' 

Property of indlTidaal enemy snbjects. — 2. Property he- 
longing to the individual subjects of the enemy state assumes 
the character of enemy property. 

Property on land of this kind ia in modem times exempt 
from direct seizure, but through contributions and requisi- 
tions, fines, etc., such property suffers indirectly but heavily 
in occupied territory, not to speak of the direct results "of 
the march of a great army through a territory. Besides there 
is the possibility of its use for hostile purposes and a liability 
to direct destruction of auj'thing approaching military re- 
sources in case a devastation is ordered to prevent the sup- 
plies reaching the other belligerent. Private property under 
an enemy flag at sea is still liable to capture and confiscation 
by the laws of the United States, although we have by action 
of Congress expressed our desire to see this liability abolished 
by the universal assent of the maritime powers. 

There are some anomalies that would come within this 
subject, as when one belligerent assumes a protectorate over 
another state or country. In thia case war docs not neces- 
sarily exist between the protected state and the other bellig- 
erent. A case in point was the position of the Ionian Islands 
in the Crimean War. This little republic, under the protec- 
torate of Great Britain, still kept up its trade with Bussia, 
and an Ionian vessel captured for trading with the enemy 
was released by the English courts on the ground that the 
Ionian Eenublic was not at war with Eussia. Hall gives a 
les when he says that the use which a 
; by the power which exercises de facto 
I neutrality or belligerency of the ter- 
ra ol War OD lAnd. 
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As to persons living in enemy country. — One of the first 
questions arising at the outbreak of war would be the future 
status of enemy subjects or citizens residing in the state of 
the other belligerent at the outbreak of war. 

The treatment of such persons has varied very much since 
the Middle Ages, but the usage has been progressively more 
and more humane and liberal. 

The modem doctrine can be stated to be that expulsion may 
be resorted to in extreme cases, the necessity to be judged by 
the government of the state, but unless there are special 
reasons existing the subjects or citizens of the enemy state 
should be allowed to remain in the state of the other bel- 
ligerent so long as they gave no aid or information to their 
own country. 

The United States took the stand by special treaty with 
Great Britain in 1794 that in future wars between the coun- 
tries, subjects or citizens of each residing in the country of 
the other should remain undisturbed so long as they lived 
peaceably and observed the laws. If their conduct was such 
as to cause them to be suspected they were to be allowed a 
term of twelve months to settle their affairs before leaving. 

Dr. T. J. Lawrence sums up the modem rule of inter- 
national law as to this matter in general terms to be ^^ that, in 
absence of treaty stipulations, the right to arrest no longer 
exists, and, though the right to expel remains, it should be 
used sparingly and only in great emergencies.*^ 

The last instance of expulsion was in 1870 of Germans 
from the Department of the Seine during the Franco-German 
War of that date. 
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War Codes. — Laws op Wab. — Geneva Conventions. 

War codes. — It is gratifying to quote the Btatement of 
Bluntsehli, a distinguished European puhlieiat, when he says 
that of the variotia modem acts and movements that have 
tended to ameliorate the evils of war, the promulgation of the 
" instructions for the government of the armies of the United 
States in the field, drawn up mainly hy Dr. Francis Lieber, 
as a general order in 1863, was among the first and most re- 
markable." These rules are still in existence, and are in sub- 
stantial accordance with the existing conventions adopted by 
The Hague Conferences in 1899 and 1907. These latter 
codes were adhered to by the United States, and that of 1907 
will be found in the Appendix. 

To these codes have been added the authoritative rules em- 
braced in what is known as the Geneva Convention for the 
amelioration of the condition of the sick and wounded. This 
convention has been agreed to generally by the civilized powers, 
the United States acceding to the original articles March 1, 
1883, and the convention is also authori^d by The Hague 
code for warfare on land. The additional articles of the 
were tentatively adopted by the 
jerseded by the articles adopted by 
1907, which are also in the Ap- 

gainst one another in public war 

es of the code says, cease on that 
B, responsible to one another and 
do not recognize in belligerents 
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an unlimited liberty as to the means of injuring the enemy. 
Belligerents are expected to avoid all needless severity and 
all perfidious, unjust or tyrannical acts. Agreements made 
by them during the continuance of war are to be scrupulously 
observed and respected. Religion and morality, the persons 
of the inhabitants, especially those of women, and the sacred- 
ness of domestic relations must be acknowledged and pro- 
tected during hostilities and in hostile countries. 

All municipal law of the land upon which the armies stand, 
or of the countries to which they belong, is silent and of no 
effect between armies in the. field, but crimes punishable by 
all penal codes, such as arson, murder, maiming, assaults, 
highway robbery, theft, burglary, fraud, forgery and rape, if 
committed in an hostile country, are not only punishable as 
at home, but in all cases in which death is not inflicted the 
severest punishment shall be preferred. 

The laws of war. — ^Before going more into detail as to the 
rulings of the law or laws of war upon various subjects during 
war and hostilities, let us ascertain the definition and scope 
of the law of war in its international aspect. Colonel Win- 
throp, of the United States Army, one of the most distin- 
guished writers upon military law, says : 

"By the term of law of war is intended that branch of 
international law which prescribes the rights and obligations 
of belligerents — or, more broadly, those principles and usages 
which in time of war define the status and relations not only 
of enemies — ^whether or not in arms — ^but also of persons un- 
der military government or martial law, and persons simply 
resident or. being upon the theatre of war, and which author- 
ize their trial and punishment when offenders.^^ 

" On the actual theatre of military operations," says Mr. 
Justice Field,* " the ordinary laws of the land are superseded 

^Beckwith va. Bean, 98 U. S., 293. 
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by the laws of war. The jurisdiction of the civil magistrate 
is there suspended and military authority and force are sub- 
stituted. Finding, indeed, its original authority in the war 
powers of Congress and the Executive and thus constitutional 
in its source the law of war may in its exercise substantially 
supersede for the time even the Constitution itself .^^ (" Inter 
arma silent leges/') 

The laws of war apply to the Navy as well as to the Army 
of the United States ; the military establishment of our coun- 
try in a legal sense being composed of the army and navy. 
For this reason an examination of the various usages and laws 
of war which may apply to both services is not out of place. It 
is not necessary perhaps to more than mention generally that 
the laws of war as now in force do not permit the use of 
poison or poisoned weapons, cold-blooded murder of indi- 
viduals by treachery, the killing of antagonists who have 
surrendered, the use of arms, projectiles or substances that 
will cause unnecessary suffering, the refusal of quarter, or a 
declaration that no quarter will be given. By the Convention 
of 1907 which is now, alone of the two mentioned, in force 
with the signatory powers, a belligerent state is responsible 
for all acts committed by persons forming part of its armed 
forces. 

Prisoners of war. — Prisoners of war are to be treated with 
humanity and should be exchanged without unreasonable 
delay. Capture is now neither a matter of punishment nor 
an act of vengeance, but a detention devoid of any penal 
character. The persons entitled to the consideration and 
privileges of prisoners of war are members of the army or 
navy of the enemy, both combatants and non-combatants, 
and the wounded and sick taken during operations or in 
hospitals. Civilians engaged in military or auxiliary duties 
such as clerks, telegraphers, aeronauts, teamsters, laborers, 
messengers, guides, scouts, pilots and men employed in trans- 
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ports, tenders and on military railways are liable to be held 
as prisoners of war. Camp followers, such as sutlers, con- 
tractors, newspaper correspondents, and others who are al- 
lowed with an army, are subject, if thought fit, to the re- 
straint and treatment of prisoners of war, and have a right 
to be treated as such so long as they can produce a certificate 
from the military authorities of the army they were accom- 
panying. 

Prisoners of war are at the disposal of the enemy^s govern- 
ment, but not at the disposal of the individuals, or corps, 
which have captured them. Each prisoner should be treated 
with the regard due to his rank. The government of the 
captor is charged with their maintenance, and where not 
otherwise agreed upon they should be rationed and clothed in 
the same manner as the troops of the government of the 
captor. If the captor is without the means of subsisting or 
transporting his prisoners they should then be released on 
parole. Prisoners should not be deprived of their personal 
property, unless it should be of large sums of money or of 
such a nature as to be intended for, or adapted to, military 
uses. ^ 

Prisoners of war cannot rightfully be required to furnish 
information concerning their own forces, etc., or to assist, 
by labor or service, the military operations of the enemy. 
They may be employed upon public works, not of a military 
character, providing that the work is not exhausting and is 
in accordance with their military rank and position. They 
can be subject to such discipline as is necessary for good order 
and their saie-keeping, and they can be punished for any 
attempt to escape, if recaptured before quitting the territory 
occupied by the army of the captors or before rejoining their 
own aj'my. 

Exchange of prisoners. — Prisoners can be liberated by ex- 
change or parole. Cartels or conventions of exchange are 
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drawn up for the purpose of establishing the conditions and 
scale of exchange. In the cartel arranged between the United 
States and the Confederate States in 1862 it was stipulated 
for instance that a general commanding, or admiral, should 
be exchanged for an officer of equal rank, or for sixty privates 
or common seamen, and so down to a lieutenant, whose equiva- 
lent is four privates. Citizens were to be exchanged for citi- 
zens, occupations for occupations. 

Parole. — ^The parole in its simplest form is a pledge to the 
effect that the prisoner will not bear arms against the govern- 
ment or armies of the captor during the pending war unless 
duly exchanged. He may, in general, in the absence of stipu- 
lations to the contrary, legally perform internal service, such 
as recruiting or drilling recruits, garrisoning posts not in 
the theatre of war, guarding stores or provisions of war in 
the interior, and paying the troops and making purchases on 
account of the general government. A paroled prisoner, for 
instance, was detailed for duty at the Naval Academy during 
the civil war as instructor. No military person other than a 
commissioned oflBcer can give a parole for himself or others. 
Paroles must be voluntary on both sides. A breach of parole, 
once punishable by death, is now punished by a deprivation 
of the rights of prisoners of war and further punishment 
by courts. A prisoner of war cannot be forced to accept his 
liberty on parole. 

Troops seeking refuge from an enemy in neutral territory 
may be interned by the neutral government until the end of 
the war, but at the expense of the government of the interned 
troops, as in the case of Bourbaki's army, which took refuge 
in Switzerland during the Franco-German War, where they 
were disarmed and their arms held as security for payment 
of their support. 

Officers taken prisoners shall receive the same pay as officers 
of corresponding rank in the country where they are detained ; 
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the amount to be repaid by their government. Prisoners 
of war are allowed every latitude for the exercise of their 
own religion. 

Care of the sick and wounded. — Sick and wounded officers 
and men taken in the field or hospital, as well as other per- 
sons officially attached to fleets or armies, are prisoners of 
war, and entitled to receive the same treatment, whatever 
their nationality, as members of the captured army similarly 
placed. Ambulances and hospitals are neutralized by the 
Geneva Convention, and protected and respected by both bel- 
ligerents so long as any sick or wounded may be therein. If 
these ambulances and hospitals are protected by armed troops 
detailed for the purpose then the neutralization and protection 
ceases. 

The rules of the Geneva Convention further provide that 
persons employed in hospitals or ambulances, comprising the 
medical staff, as well as chaplains, shall participate in the 
benefit of neutrality while so employed, and may continue to 
fulfil their duties, so far as military exigencies permit. Any 
belligerent approval to abandon sick or wounded should leave 
with them part of their medical staff. 

Inhabitants of the country who may bring help to the 
wounded shall be respected and remain free. Taking care 
of the wounded in private houses protects those houses and 
exempts them from quartering of troops and contributions. 
The insignia of the red cross on a white ground is used as 
the emblem of the medical service of armies. This device i^ / 
used as a compliment to Switzerland. / 

The Geneva Convention and maritime warfare, 1907.—^ 
An attempt was made in 1868 to apply by a general agree- 
ment the principles of the Geneva Convention of 1864 to 
naval warfare, but this was unsuccessful. At the First Hague 
Conference in 1899, however, a convention making this appli- 
cation was agreed to and finally signed by all of the powers 
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represented at this conference. Since then, in 1906, a new 
Geneva Convention for land warfare was agreed upon, and, 
subsequently, at the Second Hague Conference of 1907, the 
Convention of 1899 for naval warfare was revised to accord 
with the new convention applying to land warfare. In addi- 
tion to this revision certain other additions and amendments 
which were considered necessary and advisable were incorpo- 
rated in the revised convention. This convention has been 
signed and ratified by the United States, and will be found 
in the Appendix to this treatise. 

Hospital ships. — ^The hospital ships to be used in time of 
war under this convention are divided into the three follow- 
ing classes: 

1. Military hospital ships, which are ships constructed or 
adapted by the governments of the belligerents especially and 
solely with the view of aiding the shipwrecked, sick and 
wounded. The names of these ships are to be communicated 
to the other belligerent powers at the commencement of or 
during the course of the hostilities, and in any case before 
they are employed. These ships are to be duly respected and 
cannot be captured while the hostilities last. 

These military hospital ships are not under the restrictions 
of belligerent men-of-war, with respect to the duration of 
their stay in neutral ports. They are distinguished by their 
white hulls, with a horizontal band or ribbon of green about 
a metre and a half in width.* 

2. Hospital ships equipped wholly or in part at the expense 
of private individuals or officially recognized relief societies. 
They shall likewise be respected and exempted from capture, 
if the belligerent power whose flag they carry has given them 
an official commission and has notified their name to the 
hostile power at the commencement of or during hostilities, 
and in any case before they are employed. 

■Art. 1. Convention X, Appendix. 
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Such ships must be provided with a document from the 
proper authorities declaring that the vessels have been under 
their control while fitting out and upon final departure. They 
are distinguished by white hulls, with a band or ribbon of red 
about a metre and a half in width.* 

3. Hospital ships which are equipped wholly or in part 
at the cost of private individuals or oflBcially recognized so- 
cieties of neutral countries. They are to be respected and 
exempt from capture on condition that they are placed under 
the control of one of the belligerents, with the previous con- 
sent of their own governments and with the authorization of 
the belligerent himself, and upon condition that the latter 
has notified their names to his adversary at the commencement 
of or during hostilities, and in any case before they are 
employed. 

The hospital ships of the third class have the same marks 
as those of the second class, that is, a white hull with a red 
band.* 

The boats of all classes of hospital ships, as well as any 
small craft that may be used for hospital work, shall be dis- 
tinguished by being painted in a similar manner. The ships 
and boats just mentioned wishing to be free from interference 
at night must (subject to the approval of the belligerents they 
are accompanying) take measures to render their special 
painting visible. The ships of the third class carry three 
flags, that of their own country in its regular place, the flag 
of the belligerent in whose services they are at the main, 
and the Eed Cross flag at the fore. Should the ship be de- 
tained by the opposing belligerent the flag at the main is 
hauled down. 

As to relief by neutral merchantmen and yachts.^n Arti- 
cle 9 of the convention it is provided that belligerents may ap- 

•Art. 2, Convention X, Appendix. 
* Art. 3, Convention X, Appendix. 
13 
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peal to the charity of the commanders of neutral merchant 
ships, yachts or boats to take on board and attend the sick and 
wounded. It is further provided that vessels responding to 
this appeal, and also vessels which* have of their own accord 
received sick, wounded or shipwrecked men, shall enjoy special 
protection and certain immunities. In no case can they be 
captured for the sole reason of having such persons on board ; 
but, subject, to any undertaking that may have been given 
to them, they remain liable to capture for any violations of 
neutrality they may commit. 

This article, with a following one, covers the much- 
discussed question of the action of the English yacht " Deer- 
hound " in her rescue of Captain Semmes of the *^ Alabama ^' 
after the sinking of that vessel by the " Kearsarge.^' After 
Semmes was picked up by the " Deerhound '^ this yacht slipped 
away without responding to the directions of the " Kearsarge ^' 
to come within hail, and liberated Semmes by landing him 
on neutral territory. This solution of the question so long in 
debate seems to have met with general approval, and certainly 
conforms to the usages of land warfare as to the custody of 
the sick and wounded, not to speak of the able-bodied and 
uninjured shipwrecked officers and men. As Higgins says: 
" Among those on board a hospital or merchant ship may be 
found the ^ brain ^ of one of the belligerent navies, and ' mili- 
tary necessity ^ might be appealed to as a justification for his 
removal. Moreover, the neutral captain might, from un- 
foreseen circumstances, be unable to land the sick, wounded 
or shipwrecked at a neutral port where they would be 
intemed.^^ * 

Although a belligerent may, under this latter article, remove 
woimded, sick or shipwrecked combatants, he catinot change 
the course of a neutral merchant vessel or impose any definite 

'Hague Peace Conferences, Higgins, p. 389. 
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course upon such vessel; such orders can only be given to the 
commanders of regular hospital ships. 

The British Government in signing this convention stated 
through its delegates that its *^ understanding was that this 
article (No. 12) applied only to the case of combatants res- 
cued during or after a naval engagement in which they had 
taken part/' 

The thirteenth article provides that if wounded, sick or 
shipwrecked persons are taken on board neutral vessels of 
war, precautions must be taken that, so far as it is possible, 
they do not again take part in the operations of war. In 
the case of the action in Chemulpo Harbor, in the early days 
of the Eusso-Japanese War, when Russian sick and wounded 
were taken on board British and other vessels of war at 
anchor in the harbor, the sick and wounded on board the 
British ships were, with the consent of the Japanese Govern- 
ment, handed. over to the Russians at a neutral port. By the 
adoption of the thirteenth article a different policy is now 
provided.' 

Fortified and unfortified places. — At one time it was held 

at it was an offense to defend an open and unfortified town 
or resist in a weak place the attack of a vastly superior force. 
These views may now be considered obsolete. The bombard- 
ment, however, of an entirely unfortified town by land forces 
is forbidden, as it is forbidden to naval forces. 

Earthworks which can be thrown up in a few hours are 
very efficient defenses and they can gradually be so strength- 
ened as to be able to resist heavy artillery. Plevna, for in- 
stance, was an open town when Osman Pasha determined to 
hold it as a defensive point in 1877 ; but by continuous labor 
and engineeiing skill it was rendered so strong that it repulsed 
three distinct assaults made in force by the Russians. 

'Appendix 4. 
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With the facilities for defense just named every place may 
be considered a possible fortress if its topographical situation 
favors defense ; and it can be no longer held that there should 
be any discriminating severity against a commander who 
holds a place by improvised works. His forces, if captured, 
are entitled to the same privileges as troops captured in the 
open field. 

Fortified places in time of war are liable at any time to at- 
tack and bombardment, the fact of its fortification justifies 
a surprise, and in time of war the non-combatants residing 
in such a place must be prepared to share its fortunes. Cut- 
ting otf the food and water supply of a besieged place in order 
to hasten its surrender is proper warfare. 

Reference should be made to the usage of the Glennans in 
the war against France of bombarding the town under siege 
with guns of longer range than those in the defensive works, 
ignoring the defenses and directing the fire towards the resi- 
dential part of the town. The propriety of this as a modem 
act of war has been much discussed. 

In view of what has been said in its favor, it is but fair to 
quote Hall upon the other side. 

He says : ^^ The bombardment of a town in the course of 
a siege, . . . when in strict necessity operations need only be 
directed against the works, and when, therefore, bombardment 
really amounts to an attempt to obtain an earlier surrender 
than would be militarily necessary, through the pressure of 
misery inflicted upon the inhabitants, is an act which, though 
permissible by custom, is a glaring violation of the principle 
by which custom professes to be governed.^' 

The officer in command of a besieged place is alone the 
judge of the duration of the defense, and it rightfully may be 
continued so long as he may consider it necessary either for 
the safety of the place or for some indirect, military or polit- 
ical, advantage to his government. 
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Pillage. — Pillage is now forbidden even when places are 
taken by assault. Eequisitions and contributions have taken 
the place of pillage in all well-ordered and disciplined forces.' 

Hostages. — In modern times hostages have been seized as 
a species of retaliation, and held until reparation has been 
made or offenders surrendered for trial. They have been 
used for the protection of railway trains, etc. In 1862 Gen- 
eral Eosseau, of the United States Army, while commanding 
in Alabama, found great trouble from the killing of loyal 
citizens by lawless persons firing into railway trains, and 
" ordered that the preachers and leading men of the churches 
(not exceeding twelve in number) in and about Huntsville, 
who have been active secessionists, be arrested and kept in 
custody, and that one of them be detailed each day and placed 
on board the train running by way of Athens, and taken to 
Elk Eiver and back, and that a like detail be made and taken 
to Stevenson and back.^^ 

In 1870, under somewhat similar circumstances, the Ger- 
man military authorities required that railway trains on a 
French railway should be accompanied by well-known and 
respected inhabitants of the town en route who should be 
placed upon the engine and held as hostages to ensure the 
trains from attack or interruption by francs tireurs, etc. 

Spies. — " A spy," says Winthrop, " is a person who, without 
authority and secretly, or under a false pretext, contrives to 
enter within the lines of an army for the purpose of obtaining 
material information and communicating it to the enemy; 
or one who, being by authority within the Ime, attempts 
secretly to accomplish such purpose. The information is com- 
monly such as relates to the numbers or resources of the 
enemy the state of his defenses, the positions of his forces, 
military or naval, and the like." 

^ Laws and Customs of War. See Appendix. 
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By the articles for the government of the navy it is di- 
rected that punishment for a spy is "death or such other 
punishment as a court martial may adjudge/^ By Section 
1343 of the Eevised Statutes of the United States, any per- 
sons lurking or acting as spies in or about the armies of the 
United States or elsewhere, shall be triable by a general court 
martial and shall, on conviction thereof, suffer death. By 
the law of nations the crime of spy is punishable with death, 
after trial. In most cases during our late war the form of 
death was by hanging. Women, who are especially qualified 
to act as spies on account, as Winthrop says, of " the natural 
subtlety of their sex,^^ were in some instances sentenced to be 
hung as spies, though in their case this punishment was 
rarely, if ever, enforced. A spy who returns to his own army 
and is subsequently captured is treated as a prisoner of war 
only." 

In closing this topic it is well to note that the extreme pun- 
ishment attached to the spy is not on account of the depravity 
of his acts, but that on account of the secrecy and fraud con- 
nected therewith it may readily expose a military- or naval 
force, without warning, to the greatest disaster. A spy is 
necessarily a volunteer, and when, with full knowledge of the 
consequences and from patriotic motives alone, he exposes 
himself to such imminent danger for the public good, he and 
his memory is worthy to be held in the highest honor by his 
fellow countrymen. Such a spy was Nathan Hale of Eevo- 
lutionary fame. 

ITse of flags. — ^The proper use of flags and emblems is a 
matter of consequence in international law, as well as in 
military and civil life. In hostilities, a flag, when displayed, 
is an evidence of the nationality of the forces engaged, and 
that those who use the regimental or national colors are of 
the national forces of the country. 

•See Appendix. 
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To use false colors is a more serious offense against inter- 
national law on land than upon sea. By the code established 
in 1907 at the Second Hague Conference it is forbidden to 
make improper use of the national standard, military ensigns 
or enemy's uniform, as well as the distinctive badges of the 
Geneva Convention. 

On ships of war it has been permissible to use foreign flags 
to deceive an enemy, but the tendency is against such practice. 
As a man-of-war cannot be searched or examined to discover 
her identity, she should not have the privilege of using false 
colors. The regulations of the United States Navy require 
that under no circumstances shall an action be fought without 
the display of the proper national flags. 

Flag of truce. — A flag of truce is the well-known square 
white flag, and is used for a parley between opposing forces. 
International law extends its protection around this flag and 
to any duly authorized persons carrying it. The protection 
is extended to all of the necessary accompanying persons, such 
as the bearer or flag-carrier, a trumpeter, bugler or drummer, 
and an interpreter, besides the oflBcer who is to make the 
parley. 

Admission to the opposing lines by the party carrying this 
flag cannot be claimed as a right. The commander of the 
forces to whom the flag is sent may, if he chooses, give gen- 
eral notice to the other belligerent that he will not receive 
any flags of truce, or none within a certain period, or except 
at certain places; or he may warn off any particular flag of 
truce; but without such warning or notice, to fire upon a 
flag of truce, or to offer any violence to the bearer, is an 
offense against the rules of war subjecting the offenders to 
the most summary punishment. 

In 1827, in Navarino Bay, the firing upon an English boat 
carrying a flag of truce by a Turkish man-of-war, which 
killed an officer in the boat, brought on the naval battle of 
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Navarino, which in turn led to the destruction of the Turkish 
fleet and to the independence of Greece. A flag of truce 
being admitted, precautions may be taken, of course, by blind- 
folding or otherwise, to prevent improper advantage being 
taken. A bearer of the flag is also bound to act in good faith ; 
if he should in any way abuse the confidence of the receiving 
force he loses his privileges and may be detained and tried for 
violation of the laws of war. If he should, for instance, ex- 
cite officers or soldiers to desert, or purchase plans, or attempt 
secret communication he may in extreme cases be held and 
executed as a spy. 

The use of the white flag of truce has sometimes extended 
beyond the ordinary use as prescribed by the laws of war. 

^^ To show the white flag ^^ has been considered a readiness 
to surrender, and during our Civil War, and even farther 
back, has been used as a mark of capitulation. During the 
Civil War at times bodies of Confederates marched over to 
the Union side with a display of white flags in their muskets. 
In such cases the irregularity of its use was waived. 

In 1652, during a naval engagement between the English 
and Dutch fleets, a narrator quaintly says, "We did very- 
good execution on them, and some of their ships that had 
lost all their masts struck their colors and put out a white 
handkerchief on a staff, and hauled in all their guns.'' 

Exemption of coast and food fisheries. — A matter which has 
now been entirely settled is the exemption of coast fisheries. 
It has not been the rule, however, to disturb innocent fisher- 
men or their boats along the sea or lake coasts. There have 
been circumstances, however, which seemed to justify such 
destruction. 

In the early English and Dutch wars, when it was de- 
termined to lay such stress upon Holland and the Dutch as 
to bring them to terms, such measures of destruction were 
adopted. The Dutch herring fishery was considered so vital 
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to that country that its destruction followed as a measure of 
war. Three hundred and sixty thousand Dutch people, at 
that time, depended upon this herring fishery for their sub- 
sistence. Amsterdam, the principal city of Holland, accord- 
ing to the old Dutch proverb, was built upon herrings alone. 
In 1798 and 1801 the British Government ordered the 
capture of French fishing craft to prevent their use by Na- 
poleon in his proposed invasion of England. But however 
justifiable these cases may be, the destruction of fishing craft, 
as a rule, the ordinary tools of livelihood of a poor class of 
people, equivalent to the ploughs and implements of the 
farmer, is neither humane nor ordinarily justifiable by the 
results obtained. 



CHAPTER X. 

Military Occupation. — Termination of Wah. — 

Conquest. 

Military occupation. — A conquest and occupation of an 
enemy^s territory is followed by a military government of that 
territory. 

The best authorities regard a territory as occupied in a 
military sense when as a consequence of its invasion by the 
enemy^s forces the nation from which it has been taken has 
ceased as a matter of fact to have any regular authority there, 
and the invading forces alone find themselves able to main- 
tain order therein. The limits within which this state of 
affairs exist determines the extent and the duration of the 
occupation and military government.^ 

The immediate effect of the military occupation of any 
portion of an enemy's countrj*^ is the suspension of any and all 
authority which is derived from the government of the enemy 
over the occupied territory. 

Military government. — In the jurisprudence of the United 
States the system of rules established by the invading force 
is called military government. Such government is peculiar 
in that it is subject to no constitutional or legal restraints 
other than those imposed by international law and the usages 
of war. The previously existing laws of the district, so far 
as they relate to the exercise of public administration are of 
no validity against the invader ; while, on the other hand, the 
occupied territory lies without the bounds of the nation to 

^ See Sec. Ill, Laws and Customs of War on Land. Appendix. 
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which the occupying army belongs, and hence neither the 
constitution nor the laws of that country can have- any force 
there. 

The result, then, is that the declared will of the military 
commander, tempered by his instructions, and by the humane 
sentiment of the times, and also by the established practice 
of civilized warfare, must be regarded as having the force of 
law within the occupied territory. Chief Justice Chase of 
the United States Supreme Court defined military govern- 
ment as a form of ^^ military jurisdiction to be exercised by 
the military commander under the direction of the President 
(who is military commander-in-chief) in time of foreign 
war without the boundaries of the United States, or in time 
of rebellion and civil war within states and districts occupied 
by rebels treated as belligerents.^^ 

Martial law. — Sometimes military government has been 
confused with martial law. Martial law, however, is rather 
such a suspension of law, which has been best defined as 
being a military rule exercised by the United States or by a 
single state of the Union over its own citizens (not being 
enemies), in an emergency justifying its proclamation. It 
is declared at times to secure the suspension of the writs of 
habeas corpus. It was declared in portions of the North 
during the Civil War by the general government, by the 
State of Ehode Island during Dorr's Rebellion, and in more 
recent times in the State of Washington on account of the 
anti-Chinese riots, and in 1892 in Idaho by the Governor on 
account of a miners' riot in one county. There is some doubt 
as to the power of a Governor of a territory to declare martial 
law, although such power has been exercised in the past. 

Anthority for military goyeminent. — ^The authority for 
military government is the fact of the occupation. A procla- 
mation or public notice to the inhabitants informing them 
of the extent of the occupation and the powers proposed 
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to be exercised is customary, but not necessary. Military 
government, whether administered by oflBcers of the navy 
or those of the army of the belligerent, or by civilians, left 
by him personally in office, or by other civilians appointed 
by the military commander, is the government of and for 
all of the inhabitants, native or foreign. The local laws or 
ordinances may be left in force, and, in general, as a matter 
of convenience should be, subject, however, to their being 
in whole or in part suspended and others substituted at the 
discretion of the governing military authority. 

Instances of military government in the history of the 
United States exist in all of our wars. During the revolu- 
tionary war military government was exercised by the British 
during their occupation of Boston, New York and Philadel- 
phia. In the War of 1812 it was exercised at Castine, Maine, 
during British occupation, and in the Mexican War by us in 
the City of Mexico and elsewhere. During the Mexican War, 
when the port of Mazatlan was captured by our naval 
forces, a military government was provided by the commodore 
in command and a purser of the navy was made collector of 
the port. During the Civil War of 1861-1865, from reason 
of its exceptional proportions, military government was. more 
generally and variously exercised than at any other period of 
our history. The military governments exercised in Porto 
Rico, Cuba and the Philippines during and since the Spanish 
War are, of course, well known. 

The population of the occupied territory cannot be required 
to swear allegiance to the country of the invader, nor can 
the inhabitants be compelled to perform military service 
against their own country. Residents who rise against the 
government of the occupation have been called war rebels, 
and in the present instructions to our armies, under General 
Order No. 100, the offense was punishable with death; but it 
is doubtful whether the opinion of the present day would 
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sanction such severity. A war traitor, however, whose offense 
would be a treacherous one, like that of a spy, would probably 
meet the same penalty as a spy. 

A temporary success of a raid or of a popular uprising 
would not destroy the rights of military occupation, but a 
recapture of the occupied territory causes the rights of occu- 
pation to cease. The rights founded on force cease when 
that force is overcome. 

Eequisitions for supplies for army in occupation. — An 
army in occupation generally finds it necessary in a greater 
or less degree to require from the occupied territory the sup- 
plies necessary for its support. If practicable, these military 
requisitions, as they are called, which are generally articles 
of daily consumption, are made the subject of formal requisi- 
tions upon the civil officials or upon the individuals posses- 
sing such articles in quantity. They should not exceed the 
military necessities nor the resources of the country. The 
German forces before Paris, at Versailles, made daily requisi- 
tions for the following articles, which give an idea of the 
quantity and extent of their demands. They required 120,000 
loaves of bread, 80,000 pounds of meat, 90,000 pounds of 
oats, 27,000 pounds of rice, 7,000 pounds of coffee, 4,000 
pounds of salt, 20,000 litres of wine and 500,000 cigars. 

Contributions. — Contributions are sums of money exacted 
over and above the taxes drawn from the occupied districts 
or particular portions thereof. They should be imposed only 
from necessity and on the written order and responsibility of 
the general or commander-in-chief, or of the superior civil 
authority established by the forces holding the occupied ter- 
ritory. Eeceipts should be given in all cases, both for requi- 
sitions and contributions, in order, at least, to afford proof to 
other commanders of the amount already exacted from this 
district, and as evidence in case the original government in 
the invaded and occupied state should decide to pay the 
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amounts after the war was over from the general taxation of 
funds of the country. In 1871 the French Government after 
the war appropriated 100,000,000 francs to districts most 
impoverished by the enemy.* 

Indemnities. — Indemnities are contributions levied at the 
end of the war to pay in whole or in part the war expenses 
of the victor. They are arranged for in the treaty of peace, 
and certain territory of the enemy is generally occupied until 
the indemnity is paid. 

Armistice. — An armistice is an agreement which may be 
applicable to an entire army or naval force, or to only a 
portion or district, for the suspension of hostilities or opera- 
tions. Its duration is usually fixed and official notice of its 
period and other terms is given without delay to all those 
whom it may concern. During its pendency neither party-^— 
in the absence of a special condition authorizing it — may en- 
gage in any military work, operation or movement, at least 
upon the immediate theatre of war ; or under its cover execute 
a retreat. If violated by one of the parties the other is 
entitled to terminate it, and its violation by private individ- 
uals subjects them to punishment under the laws of war and 
to a liability to give indemnity. 

If the cessation of hostilities is for a very brief period or 
for a temporary purpose, such as for a parley or for removing 
the wounded or burying the dead, it may be well to use the 
term "suspension of arms.^^ 

On the contrary, if it should be a cessation of hostilities 
preliminary to a treaty of peace, and a cessation that covers 
the general operations of the war ashore and afloat, it may 
be called either a general armistice or a general truce — in- 
differently. 

The offense of violation of an armistice may consist of a 

* Arts. 48, etc.. Laws and Customs of War on Land. Appendix. 
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violation of its terms or some act which is opposed to the 
state of the suspension of arms. In a general way it may be 
said that any military operations which would have to be 
done under fire should not be done during an armistice, but 
any act which could be done without Teference to the enemy 
is proper during an armistice. 

During a general armistice each belligerent may do what 
it pleases beyond the zone of actual hostile operations. Ships 
can be fitted out, troops moved and recruits made. As to the 
revictualling of besieged places the fair plan would be to 
allow it to be supplied every few days in order to keep up 
the state at the time of the armistice. This is, however, a 
matter for special agreement, or if the besiegers are the 
strongest party at their option. The Germans, for instance, 
in 1871 refused to allow Paris to receive any provisions during 
the armistice which preceded its final surrender. 

Cartel. — A cartel, or rather a cartel of exchange, is a formal 
written agreement entered into by the opposing belligerents 
for the exchange of prisoners. A cartel is a convention of 
weighty character which imposes solemn obligations upon both 
parties, in which both the national honor and faith is in- 
volved. A cartel can be made between commanders-in-chief 
or by the governments through other agents. 

A cartel ship is a vessel employed to exchange prisoners or 
to arrange under a flag of truce for cessation of hostilities or 
similar matters. The cartel ship is neutralized by her oflSce 
and is unarmed. 

Capitulation. — A capitulation is an agreement for the sur- 
render of a military or naval force or of a fortified place, the 
termfe of which are settled by the opposing commanders. The 
conditions of a capitulation should be such as would not in- 
volve any unnecessary disgrace or ignominy. Private effects 
should not be required to be surrendered and officers are gen- 
erally allowed to retain their swords. 
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A capitulation is subject to disapproval and revocation by 
the government of either commander. The capitulation of 
General Johnson to General Sherman in North Carolina dur- 
ing the Civil War was repudiated by the government at Wash- 
ington upon the ground of its assuming to deal with political 
issues. 

Such stipulations in excess of the powers of commanders 
are sometimes called sponsions and are null and void unless 
the principals on each side accept them. The main condi- 
tions of General Sherman^s agreement that were not acceptable 
to the Federal Government were those recognizing the state 
governments which submitted to the Federal authorities and 
those guaranteeing to the people of the Confederacy their 
political rights and franchises as citizens of the United States. 

If an officer in chief command of an army, fleet or fortified 
place makes stipulations affecting other portions of the field 
of operations not within his control, these stipulations must 
be ratified by the commander-in-chief before they become 
valid. 

Termination of war. — ^War between civilized states almost 
always ends by the conclusion of a treaty of peace. Some- 
times, however, the war fades away by the inability, or a want 
of desire, to continue hostilities, and no treaty is made as in 
the war between Spain and Chile, 1867, and France and 
Mexico, 1864, and sometimes it ends also without treaty when 
the nationality or existence of one of the bellfgerents disap- 
pears, as in the case of the third partition of Poland or of the 
fall of the Southern Confederacy. 

Treaties of peace or inconclusive terminations. — A treaty 
of peace as a rule settles all the matters in dispute between 
the belligerents. There are instances, however, as in the case 
of our second war with Great Britain, when to an earnest 
desire for peace on both sides is added a practical impossibility 
of settling the questions which brought on the war. In this 



Treaty of Peace 209 

case the Treaty of Ghent established peace and amity between 
Great Britain and ourselves, but dealt with little else except 
various boundary questions which were of no particular im- 
portance as causes of the war or of its prolongation. 

The Constitution of the United States in vesting in the 
President, by and with the advice and consent of the Senate, 
the authority to make treaties constitutes him, with that body, 
the peace-making power of the Eepublic so far as foreign 
nations are concerned. Under the circumstances of his posi- 
tion he generally takes the initiative, though Congress can 
compel him to act for peace by refusing the means of carry- 
ing on war. 

The war status in foreign wars is held to end with the 
date of the treaty or agreement, formally entered upon, with 
the opposing belligerent. The date is generally announced 
in a public manner by a proclamation by the President. 

In the case of civil wars, rebellions, etc., in the absence of 
any legislative provision upon the subject, a proclamation by 
the President to the effect that hostilities have come to an 
end or that the rebellion has been suppressed is ordinarily 
accepted as fixing an authoritative date for the discontinuance 
of the stains belli. 

In our Civil War different states of the Union were named 
in different proclamations, and hence the Civil War closed at 
different dates in different states. 

A treaty of peace has been well defined as an act by which 
the belligerent governments, taking into consideration the 
state of their forces and the results of the war, determine 
their respective pretensions and convert them into rights and 
obligations. 

As soon as peace is established all acts must cease which 
are permitted only in time of war. 

" Thus,^^ says Hall, " if an army is in occupation of hostile 

territory when peace is made, not only can it levy no more 
14 
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contributioiis or requisitions during sneh time as may elapse 
before it evacuates the country, but it cannot demand arrears 
of those of which the payment has been ahready ordered. It 
is obviously not an exception to this mle that an enemy may 
be authorized by the treaty of peace itself to do certain acts 
which, apart from agreemient, would be acts of war, such as 
to remain in occupation of territory until specific stipulations 
have been fulfilled, or to levy contributions or requisitions if 
the subsistence of the troops in occupation is not provided for 
by the government of the occupied district.** 

Preliminaries of peace are arrangements intended to put 
an end to hostilities without waiting for the delays incident to 
the discussions preceding the establishment of a r^ular and 
definite treaty of peace. In the Chino-Japanese War an arm- 
istice was agreed to on March 30, the actual treaty of peace 
not being ratified and effective until the 8th of the following 
May. 

Very often the preliminaries provide for more than a ces- 
sation of hostilities, containing stipulations which are after- 
wards, with changes of detail, incorporated into the treaty of 
peace. 

Commencement of peace. — ^When a treaty fixes a date in 
the future for the commencement of peace, which is very ex- 
ceptional in practice, it is done on accoimt of the delay in noti- 
fying regions in which hostilities are stiU going on. This is, 
of course, a rare instance in these days of quick commimica- 
tion. It may happen, however, even now in distant seas or in 
inland territories, and it may happen also that official informa- 
tion reaches such vessels or such forces before the time desig- 
nated as the commencement of peace. Under such circum- 
stances it is considered proper if the news is official and well 
authenticated to have hostilities stop and the state of peace 
begin. 

A naval or military commander is not obliged, however, to 
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accept any information as to peace which is not duly authenti- 
cated by his own government. The consequences of suspend- 
ing hostilities upon false news may be very serious, and if it 
were once established that commanders were bound to act 
upon information obtained otherwise than by official sources 
from their own government it might be difficult to prevent 
them from being misled by intentional deceit. 

Captures with respect to period of peace. — In the Treaty of 
Ghent it was provided that hostilities were to cease upon the 
ratification of the treaty, and prizes taken after that date were 
to be restored, but with a time allowance for the intelligence 
of the peace to reach the various parts of the seas of the 
world. An American cruiser captured a British vessel before 
the period fixed for the cessation of hostilities, and in ig- 
norance of the fact, but before the prize had been condemned, 
it was recaptured at sea by a British ship of war after the 
period fixed for the cessation of hostilities, but also without 
knowledge of the peace. It was judicially determined that 
the ciapture by the American was lawful, but the recapture, 
after the peace, was not lawful. 

Uti possidetis. — The commencement of peace put an end to 
all force, and then the general principle is in force tha£ things 
acquired in war remain, as to title and possession, as they stood 
when the peace began. This general principle is known as the 
uti possidetis, and is the basis of every treaty of peace unless 
the contrary is expressly stipulated. " Peace/^ says Wheaton, 
" gives a final and perfect title to captures without condemna- 
tion, and as it forbids all force it destroys all hope of re- 
covery as much as if the captured vessel was judiciously 
condemned.^^ 

Case of the " Mentor." — In the case of the " Mentor," an 
American vessel captured by British ships off the Capes of the 
Delaware after the cessation of hostilities, though in ignorance 
of the fact, it was held in the British Admiralty Court by 
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Sir William Scott that the capture was illegal, and that as 
the hostile acts were illegal the officer committing the acts 
was liable for damages; but if the officer committed such 
acts in ignorance of the conclusion of the war his own govern- 
ment should protect him, as it was the duty of the govern- 
ment- to have given him notice of the ending of the war. 

The restoration of peace carries with it the revival of cer-, 
tain private as well as^public rights and obligations. Debts 
can be again sued for, contracts again enforced between the 
subjects of the late belligerent powers. Performance of acts 
rendered impossible by the war cannot, of course, be claimed. 
A man cannot be required to sell a house or live stock de- 
stroyed by war, and the time named for obligations does not 
include the period of war. 

Treaties of peace are valid whether made with the authority 
that declared the war or de facto governments that have arisen 
since, so long as the authorities are those entrusted with this 
duty by the constitutional law. 

Conquest of territory invests the conquering state with 
title to all the state property in that territory, and with all 
the rights and obligations that pertain to that territory. 

Sovereignty over inhabitants of acquired territory. — The 
conquering state obtains sovereignty over all the subjects of 
the acquired territory, and the inhabitants become citizens or 
subjects by acquisition. They may or may not be given full 
political rights. It is usual, however, to insert a stipulation 
in modern treaties giving liberty of choice to the inhabitants 
of the conquered territory to remain citizens of the original 
country. Sometimes this liberty of choice is fettered with the 
condition that they must leave the conquered territory if 
they elect to go with their former state. In the cession of 
Alsace and Lorraine it was provided that those who wished 
to retain their French nationality must emigrate, but they 
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were allowed to retain the ownership of their real estate within 
th^ ,eeded territory. 

Administrative and similar acts not of a political or mili- 
tary nature remain good, such for example as the sentences 
on'ordinary criminals, the payment of taxes, etc. 

Conquest is distinguished from military occupation in that 
it is the completed and final status of the acquired territory 
recognized by treaty or otherwise. 

With respect to the legitimacy of conquest on the part of 
the United States the following opinion of Chief Justice 
Marshall upon the subject is herewith given : " The constitu- 
tion confers on the government of the Union the power of 
making war and of making treaties, consequently that govern- 
ment possesses the power of acquiring territory either by con- 
quest or treaty .^^ * 

' American Ins. Go. vs. Carter 1 Peters Report, pp. 511-542. 
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CHAPTEK XI. 

Neutrality. — Rights and Duties of Neutrals. — Bellig- 
erent Acts not Permissible in Neutral Territory. 

Neutrality. — ^Eights and duties of neutrals. — "The right 
of every independent state,'^ says Wheaton, "to remain at 
peace, whilst other states are engaged in war, is an incon- 
testable attribute of sovereignty. It is, however, obviously 
impossible that neutral nations should be wholly unaffected 
by the existence of war between those communities with whom 
they continue to maintain their accustomed relations of friend- 
ship and commerce. The rights of neutrality are connected 
with correspondent duties. Among these duties is that of 
impartiality between the contending parties. The neutral is 
the common friend of both parties, and consequently not at 
liberty to favor one party to the detriment of the other.^* 

Neutrality may then be defined as the position occupied 
by those states which in time of war do not take part therein, 
but continue friendly relations and proper intercourse with 
the belligerents. This is in its broad sense state neutrality, 
and is not only a right but a duty. It is also voluntary neu- 
trality, as distinguished from conventional neutrality, the 
latter being the neutrality required by special compact or 
conventions from neutralized states, such as Switzerland and 
Belgium. It may be said that neutrality is in a certain sense 
the continuance of the previously existing state of aifairs so 
far as the non-belligerents are concerned. But, as a result of 
experience, by growth and evolution, international law has 
assigned to the condition of neutrality certain rights and ob- 
ligations which exist only with a state of war. Limitations 
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are placed upon the use of neutral ports by belligerent cruisers, 
some supplies are denied to them, others are given in a sparing 
manner. The neutral government enforces respect for the 
neutrality of its waters and territory, and military or naval 
expeditions cannot be recruited in or based from its territory. 
On the other hand, commercial intercourse of the subjects of 
neutral states becomes subject to certain kinds of loss and 
punishment from the belligerent who suffers by his action. 

These examples show some of the changes in conditions that 
may be caused to neutrals by the existence of a state of war. 
Notwithstanding that international law, in its treatment of 
the rights and duties of neutrals, is occupied entirely in set- 
ting forth the changes, every restriction upon the rights of 
the neutral must have a clear and undoubted rule and reason. 
The burden of proof lies upon the restraining government. 

Neutrality defined by Vattel in 18tli century. — Neutrality 
as a theory and practice has been a matter of slow growth, 
and it was not until the 18th century that it began to appear 
as a tangible and impartial rule of international law. Vattel 
during this period gave the following definition of neutrality : 
" Neutral nations during a war are those who take no one's 
part, remaining friends common to both parties, and not 
favoring the armies of one of them to the prejudice of the 
other.'' ' 

Development of neutrality in the 19tli century. — The rules 
of neutrality were, however, more rapid in their development 
during the 19th century for several reasons; first, on account 
of the attitude of the United States towards neutrality in the 
early part of the century ; second, on account of the permanent 
neutralization of Switzerland and Belgium, and their faithful 
observance of impartiality towards all belligerents during the 
century; third, the adoption very generally of the Declaration 

* Vattel, III, Sec. 103. 
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of Paris, with the extension of protection towards neutral 
goods and ships and neutral rights with respect to blockades; 
and fourth, the general development of armaments so that 
neutrals feared belligerents and belligerents feared neutrals, 
and both avoided oflEense accordingly. 

In 20tli century. — Neutrality, as it has been developed up 
to the present time in the 20th century, may be defined as the 
impartial attitude and practice of the non-belligerent states 
towards the belligerents in time of war. While remaining at 
peace the non-belligerent states continue friendly relations 
and proper intercourse with both or all of the belligerents. 

Holland on obligations of neutrality. — Professor Holland, 
one of the leading, if not the principal authority upon inter- ' 
national law in Great Britain, considers the obligations of a* 
neutral state as being of three classes, involving, respectively 
abstention, prevention and acquiescence, 

I. " The first of these, abstention, is of a negative character, 
It consists of restrictions upon the free action of the neutral 
state, by which it is, for instance, bound not to supply armed 
forces to a belligerent; not to grant passage to such forces; 
and not to sell to him ships or munitions of war, even when 
the sale takes place in the ordinary course of getting rid of 
superfluous or obsolete equipment.^' 

II. "Prevention. — ^^^The second class of neutral obligations 
is of much wider scope than the first, and gives rise to a 
greater number of debatable questions. It is positive in char- 
acter, imposing on the neutral state duties of interference 
with the action of belligerents and of its own subjects.*^ 

III. Acquiescence. — " The third head of neutral duty is of 
a negative character, obliging the neutral state to acquiesce 
in acts on the part of belligerents which, but for the existence 
of war, would be unlawful and ground for redress." * 

^Holland. See Transactions of the British Academy, Vol. II, 
p. 58. 
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Bights and dnties of neutrals. — ^The rights and duties of 
neutrals are linked together, especially so far as state acts 
are concerned. 

For instance, the great right of sovereignty of a state gives 
a right which is but another phase of sovereignty applicable 
in war time, i. e., the right of inviolability of territory. 

As to its dnties they are also founded upon the general 
sovereign rights of a state, hence it may be well to limit our 
discussion to such duties arising from war conditions which 
are mutual upon the part of the neutrals and of the bel- 
ligerents, and that are defined by international law in a gen- 
eral sense and made part of the municipal law by state action. 

Belligerent acts not permissible in neutral territory. — It is 
ra duty on the part of the hostile states to avoid committing 
such acts, while it is a corresponding duty on the part of the 
neutral to forbid and prevent such belligerent actions. 

The most important of the duties that arise in this con- 
nection are grouped under the general statement that bel- 
ligerent acts are not permissible in neutral territory. 

Hostilities may be carried on properly in the territory of 
either belligerent and upon the high seas. Within the terri- 
torial land and waters of a neutral no such hostilities can be 
permitted. 

Any territory which is not in the possession of a state is 
held to be in the same category as the high seas. 

Proclamation of neutrality. — While it is not a duty on the 
part of a neutral state to issue any proclamation of neutrality, 
it has become customary to do so when commercial or other 
interests may be involved. 

The practice of issuing such proclamation has several ad- 
vantages; it calls the attention of the subjects or citizens of 
the state to the neutrality or corresponding laws, to the obli- 
gations and penalties of citizens arising from a state of war, 
and supplements the neutrality laws by announcing the atti- 



Neutrality 221 

tude of the government towards the belligerents, and to its 
own rules, particularly those as to the entry and use of its 
ports and waters by belligerent cruisers. 

Proclamations of this kind have been issued by the Presi- 
dents of the United States from the latter part of the last 
century down to that of President Eoosevelt in 1904 during 
the Eusso-Japanese War, giving the duties of the nation and 
its citizens arising therefrom. 

Passage of belligerents over nentral territory. — A permis- 
sion given for the passage of troops of a belligerent through 
a neutral territory, though sanctioned by earlier writers upon 
international law, is now considered a warlike act and is not 
permitted. Given to one belligerent it is an act of partiality 
and favor to one of the belligerents. Given to both it is a 
matter which is almost if not quite impossible to arrange 
impartially, no matter how just may be the ideas of the neutral 
in the matter. As Lawrence says, " In the crisis of a great 
war it may be a matter of life and death to one belligerent 
to pass a body of troops across the outlying portion of neutral 
territory, whereas the other may never be placed in a similar 
position through the whole course of hostilities. It would be 
little consolation to him in the midst of defeat and ruin to 
be told that he would have received the same privileges as 
his adversary had the conditions been reversed. Moreover, 
the permission is of ^necessity given to further a warlike end, 
and is therefore inconsistent with the fundamental principle 
of state neutrality."' 

In 1870 the Swiss Republic refused to allow bodies of 
Alsatian recruits for the French army to cross her frontiers. 
In 1877 we made the action of the Mexican Government in 
pursuing some insurgents into our territory a subject of se- 
rious remonstrance. 

■ Principles of Int. Law, 3d edn., pp. 525-526. 
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Cases arise when naval vessels after an engagement put 
into neutral ports and waters with prisoners from the cap- 
tured vessels of the other belligerent detained on board during 
their stay. The usage in these circumstances is that the au- 
thorities of the port have no right to interfere so long as they 
remain on board ship. Their detention is part of the internal 
administration of the man-of-war which in this matter comes 
under the laws of its own state. 

If the prisoners of war escape from the vessel the local 
authorities must not return them or allow any agents of the 
belligerents to recapture them within their jurisdiction. 

Internment of belligerent forces in neutral territory. — 
The only case in which belligerent troops are permitted to 
cross neutral boundaries is when they are driven over by the 
enemy. The practice in this case is to disarm the refugees 
when they have entered the neutral territory and to detain 
them there until the end of the war. This is called interning, 
and the troops so placed are said to have been interned. By 
convention of the Second Hague Conference in 1907 provision 
is made for such internment, which is to be as far as possible 
from the theatre of war. They may be guarded in camps 
or even in fortified places. Ofiicers may be paroled not to 
leave the neutral territory and all expenses occasioned by the 
internment are to be reimbursed by the neutral state at the 
close of the war. , 

The last example of internment on land was in 1871 when 
a large force of French- troops, the last of Bourbaki's army, 
were interned by special arrangement with Switzerland during 
the closing days of the Franco-German War. Internment of 
naval forces occurred during the Russo-Japanese War, in the 
Philippines, at Mare Island, California, and elsewhere. 

It has been provided by treaty agreement, as in the case 
of the United States. and Mexico, that the regular forces of 
two countries may, under certain conditions, reciprocally cross 
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the boundary lines of two states when they are in close pursuit 
of a band of hostile savage Indians. 

In this agreement made in 1890 it was provided that this 
reciprocal crossing should be confined to certain localities, 
which in all cases should be in the unpopulated or desert parts 
of the boundary line. The pursuing forces were to retire as 
soon as an engagement had taken place with the hostile band, 
or had lost its trail, and the commanding oflBcer of the force 
was obliged to give notice of his pursuit to the nearest civil 
or military official of the country entered. 

TTse of neutral territory in emergencies for self -protection. ' 
— Authorities agree that some exigencies of self-defense will 
justify a temporary violation of neutral territory or waters. 
But it should certainly be confined within the strictest limits 
required by the necessities of the case, and an ample apology 
should be given to the state whose territory is violated. 

The case of the " Caroline " is cited in this connection, and 
it rests, as all others should rest, upon the grounds given by 
Mr. Webster, then our Secretary of State, that the necessity 
of self-defense was instant, overwhelming and leaving no 
choice of means or moment for deliberation. Those American 
lawyers and publicists who justified the seizure of the " Vir- 
ginius ^^ rested it upon the same ground, but, of course, did 
not attempt to cover the massacre of the prisoners in Santiago 
de Cuba by the same reasons. 

Neutral port as a base. — ^The prohibition of belligerent acts 
by recent conventions in neutral territory extends to the use 
of ports and waters of a neutral as a base for hostile opera- 
tions. This includes the fitting out of warlike expeditions. 
Jomini gives the definition of a base of operations as a place 
from which an army draws its resources and reinforcements, 
that from which it sets forth on an offensive expedition, and 
in which it finds a refuge at need. 
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The questions arising as to neutral rights and duties in sea 
warfare are largely covered by Convention XIII of the Second 
Hague Conference, which is found in the Appendix, No. V. 

Nature of the use of a port as a base. — Our policy is not 
to consider that a port must be used constantly or more than 
once to make it a base in a naval as well as a military sense. 
A cruise of a man-of-war is to an extent analogous to a cam- 
paign of a military force. The radius of operations given to 
a full-powered steamer with large bunker capacity may girdle 
the world. If in addition to this the ship fills her comple- 
ment of men, refreshes those on board with the resources of 
the port, fills up with provisions and other stores, and by 
docking and repair is placed in a high state of efficiency, the 
vessel is in readiness to take the sea for almost any naval 
operation that her design will permit. The port of the neutral 
has served its purpose as a base, and the cruiser can, after 
a successful cruise or campaign against the enemy, repair to 
another port far removed, and from there base other hostile 
operations in a similar manner. The crucial test of a naval 
base in these days in a neutral country is not the frequency 
of resort but the fulness of the necessary supplies and repairs 
permitted. In the days of the auxiliary steamer like the 
" Shenandoah, a recourse to a base like Melbourne gave to 
this ship the opportunity to make a campaign that extended 
to the Arctic Ocean, and enabled a return from the North 
Pacific Ocean to the home base of English waters without 
resort to any port or to the facilities of any other base. 

The supply of a belligerent cruiser in a neutral port to an 
unlimited extent with coals, provisions, etc., changes that 
port into a base. The restrictions of English ports in our 
Civil War, and the regulations of our government in 1870 
forbade the supply of vessels with coal more than once in three 
months unless the vessel had resorted to a home or European 
port in the meantime. This is in accordance with the eon- 
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vention previously referred to.* The supply is limited to an 
amount requisite to take the vessel to the nearest port of its 
own country. The usage, though not definitely established 
by convention for other nations which also allows the alterna- 
tive of filling bunkers, may be considered as settled for our- 
selves." To permit a cruiser to have a greater supply of coals, 
provisions and stores than the necessities of the case require is 
to provide her with the means for aggressive action, to make 
of a neutral port a base, and hence to violate the spirit of all 
rules of neutrality. 

Closing of ports by neutrals to belligerents. — In order to 
carry out its duties of neutrality a state is obliged sometimes 
to resort to extreme measures, such as closing its ports (or 
certain of them) to belligerent vessels, limiting the stay of 
vessels to twenty-four hours, and to delay the departure until 
twenty-four hours after the sailing of the other belligerent. 
This is all provided for in the convention whose articles are 
above referred to. 

These restrictions and prohibitions imposed by neutrals 
upon the vessels of belligerents do not extend so far as to deny 
the hospitality of a port in case of danger or immediate want, 
such as stress of weather, exhaustion of coal supply or pro- 
visions. The laws of ordinary humanity would not permit 
the refusal of a harbor of refuge and supply to this extent. 

A complete denial of the use of ports to belligerent cruisers 
has been made in past history by the Austrians at Cattaro in 
1854, by Sweden at various times, and by Brazil after the 
Wachusetts affair to both Federal and Confederate vessels; 
also in the Eusso-Turkish War by Sweden and Great Britain. 
These denials were based upon sufficient reasons, generally 

* Art 20, Convention XIII, Appendix. 

■ See Art. 19, of XIII Convention in Appendix. 

15 
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from the infringement of neutrality regulations and rights or 
other circumstances. 

Treaty of Washington. — The articles of the Treaty of 
Washington are practically incorporated into this convention 
on neutral rights and duties in maritime war, and are to that 
extent binding upon the states of the civilized world. 

Nentral pilots. — Provision in Convention XIII of the Sec- 
ond Hague Conference allows the use of neutral pilots on 
the belligerent ships, but that is of course applicable only to 
neutral waters and not to the open sea. Such use is equivalent 
to the use of other and fixed aids to navigation in neutral 
waters. 

Belligerent operations in neutral waters. — It is a duty of 
neutrals to prevent all hostile operations afloat or on shore 
within its territory by force if necessary. If a vessel is cap- 
tured within the waters of a neutral by one belligerent it is 
the duty of the neutral whose territory is violated to effect 
restitution and to secure reparation and redress for itself as 
well as for the injured belligerent. 

In the case of a belligerent thus attacked the best ruling is 
that if the vessel has reason to believe that sufficient protec- 
tion will be seasonably afforded by the neutral it should not 
engage in hostilities, but that otherwise it has a right to de- 
fend itself. 

If, on the contrary, a vessel captured in neutral territory 
was the one to commence the attack she forfeits neutral inter- 
vention upon her behalf and for restoration. 

In a general way a capture made in neutral waters is, in 
so far as the belligerents are concerned, a valid capture, but 
so far as the neutral state is concerned it is, however, an illegal 
capture and an offensive action on the part of the attacking 
belligerent. To the injured party the neutral should give 
proper reparation obtained from the attacking belligerent.* 

• See Case of the Manjur, p. 471, Higgins. 
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The United States has not accepted Article 23 of Conven- 
tion XIII, above referred to, with respect to the stay of 
prizes in neutral ports pending the decision of a prize court 
as to their condemnation. As to Article 3 of the same con- 
vention the United States takes the ground that a demand 
must be made by the neutral government upon the belligerent 
captor for the return of the prize made in its waters as a 
matter of duty. 

Hostile expeditions from neutral territory. — Hostile expe- 
ditions can be of various natures. One form is that exempli- 
fied in the capture of the Dutch ship " Twee Gebroeders," and 
which became the subject of a noted decision by the celebrated 
English Admiralty Judge Lord Stowell. An English vessel 
of war in 1800 lying in Prussian waters, then neutral, sent 
out a boat expedition from the ship and captured this Dutch 
merchantman outside of the neutral jurisdiction. Lord Sto- 
well decided this act to be improper, and that a hostile expedi- 
tion could not rightfully originate in or proceed from neutral 
territory. 

" Terceira " affair. — Another form of hostile expedition is 
that similar to what is known as the " Terceira " affair, which 
was as follows. In 1828 a civil war broke out in Portugal 
between the partisans of Donna Maria and her uncle Don 
Miguel. A body of troops serving Donna Maria, driven out 
of Portugal, took .refuge in England, and with other Portu- 
guese they endeavored to fit out an expedition in favor of their 
mistress. Although warned by the British Government, about 
700 men under Count Saldanha sailed from Plymouth, nomi- 
nally for Brazil, but really for Terceira, one of the Azores, 
which was still faithful to Donna Maria. Off Porto Praya 
they were intercepted by an English vessel of war — ^the 
"Eanger,^' and informed that they could not land in the 
Azores, but were free to go anywhere else. On the refusal of 
the Portuguese commander to give up his purpose or to yield 
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to anything but force, his vessels were escorted back to a 
point 600 miles from the English Channel and the " Ranger '^ 
returned to Terceira, and the expedition put into Brest and 
finally gave up its mission. In regard to this affair jurists 
generally hold that the British Government was right in re- 
gard to its view of the illegality of the expedition, as though 
unarmed it was regularly organized, composed of soldiers and 
under military command. It is, however, held by them that 
the method pursued to stop the expedition was wrong, as it 
should have been stopped before leaving British waters and 
jurisdiction, and not upon the high seas or in Portuguese 
waters. 

Definition of a hostile expedition. — It was decided in 
1870, when a large number of French and Germans returned 
to their respective countries to enter military service, that so 
long as they travelled as individuals or not organized that 
they did not answer to the description of a hostile expedition, 
even if there were large assignments of arms and ammunition 
to the French Government on board of the same ship which 
carried the French flag. This was the prevailing sentiment 
at the London Conference, even when the individuals are 
returning at the call of their government to. perform obliga- 
tory services in war time. 

An expedition then to be hostile and warlike should start 
with a present purpose of entering into hostilities ; it should 
be under military or naval command, and it should be or- 
ganized with a view to acts of war within a short period of 
time. 

President Cleveland, in his proclamation in regard to the 
Cuban insurrection, dated July 27, 1896, declared that in 
accordance with the judicial decision of the United States 
Supreme Court a military expedition under our neutrality 
laws consists of " any combination of persons organized in 
the United States for the purpose of proceeding to make 
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war upon a foreign country with which the United States is 
at peace, and provided with arms to be used for such pur- 
pose/' and furthermore that the providing or preparing of 
the means for such military expedition or enterprise includes 
the furnishing or aiding in its transportation. 

Equipment and constniction of vessels of war for a bel- 
ligerent in a neutral state. — The accepted rules of inter- 
national law provide among other duties of neutral states 
towards belligerents that they are not to give armed assistance 
to either belligerent or to allow one side privileges denied to 
the other. This has been extended in the course of time to 
a duty not to supply belligerents with instruments of warfare 
or with money — the sinews of war. Then follows the duty 
which we have already discussed in part not to permit bel- 
ligerent agents, or their own subjects, to fit out warlike ex- 
peditions in their dominion or to augment therein the hostile 
forces of a belligerent ship or expedition. Within the limits 
of this obligation is included naturally and reasonably the 
construction and equipment of vessels of war for either bel- 
ligerent; while any augmentation of military force is clearly 
forbidden by the rules of international law as much as the 
original construction and equipment of vessels of war. 

In addition to the prescribed rules given in Convention 
XIII of the Second Hague Conference, in Articles 6, 8, 17 
and 18, questions as to the construction, equipment and sub- 
sequent departure of belligerent vessels from neutral ports, 
are more or less covered by municipal law and regulations 
arising from arbitral and judicial decisions, and from opin- 
ions of advisers of the neutral government concerned. 

These matters have been constantly occurring questions 
with the United States on account of our extensive ship- 
building facilities and many sea-ports, and also on account of 
our generally neutral position in European waters, as well as 
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our proximity to the numberless insurrections and revolutions 
in Latin-American countries. 

Neutrality acts. — In our Neutrality Act of 1818, codified 
and revised as Sections 5283 and 6285, Kevised Statutes, are 
contained the prohibitions and punishments for furnishing, 
fitting out and arming vessels against people at peace with 
the United States, or of augmenting the force of any armed 
vessel in the service of any foreign prince, state, colony, dis- 
trict or people at war with any other prince, state, colony, dis- 
trict or people with whom the United States is at peace. 

The Foreign Enlistment Act of 1870 of Great Britain reads 
that if any person within her Majesty^s dominions builds or 
agrees to build, or issues or delivers any commission for any 
ship, or equips, dispatches or causes or allows to be dispatched 
any ship with intent or knowledge, or having reasonable cause 
to believe the same shall or will be employed in the military 
or naval service of any foreign state at war with any friendly 
state, such person shall be deemed to have committed an of- 
fense against this act. This law of 1870, drawn up with the 
experience that had accumulated since 1818, especially that 
afforded by our Civil War, is more effective and definite than 
our own present law. The acts of other countries are more 
general in tone and leave greater latitude to the governments, 
which hence are charged with greater responsibility. 

In summing up the position of the United States with re- 
gard to this question up to the time of the outbreak of the 
Civil War, Mr. Dana says the results of the legislative, execu- 
tive and judicial proceedings of. the United States may be 
stated as follows: 

Position of the XTnited States up to the time of the Civil 
War. — " In case of vessels already armed and commissioned 
by a foreign belligerent, whether public vessels or privateers, 
they shall not in our ports increase their capacity for hostile 
purposes, whether of offense or defense. This rule may be 
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violated by enlisting men, or by adding to the physical effi- 
ciency of the vessel, in a respect which is not purely nautical 
and such as a merchant vessel would not require. We have 
not found it necessary to restrict the stay of belligerent crui- 
sers or their prizes in our waters to less than the terms of 
asylum usually allowed to public vessels in time of peace. 
As to the preparing of vessels within our jurisdiction for 
subsequent hostile operations, the test we have applied has 
not been the extent and character of the operations; but the 
intent with which the particular acts are done. If any person 
does any act or attempts to do any act towards such prepara- 
tion, with the intent that the vessel shall be employed in 
hostile operations, he is guilty without reference to the com- 
pletion of the preparations or the extent to which they may 
have gone, and although his attempt may have resulted in 
no definite progress towards the completion of his prepara- 
tions. The procuring of materials to be used, knowingly and 
with the intent, etc., is an offense. Accordingly, it is not 
necessary to show that the vessel was armed, or was in any 
way or at any time, before or after the act charged, in a con- 
dition to commit acts of hostility .^^ ' 

The difficulty with the rulings just quoted from Dana, 
which may be said to still represent our position, is the ques- 
tion of intention, i. e., whether it is possible to prove the 
intention sufficiently to make the rule a workable one. 

Hall suggests as an alternative precept, which possibly may 
be used additionally^ that the test be made in the character 
of the vessel. He would lay stress upon the duty of the 
neutral to prevent the departure from its ports of vessels 
built primarily for warlike use, if destined for the use of 
either belligerent — ^while he would not molest vessels primarily 
fitted for commercial purposes. This would meet probably 

' Dana's Wheaton, Note 215, pp. 562, 563. 
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the case of the greater powers, but the weaker ones, -and espe- 
cially the budding naval belligerents of Latin- America, would 
find sufficient material for their use in the merchant vessels 
of the present day. 

Besides, the modem man-of-war of any size is so costly 
and complicated in its character, and so long in process of 
construction, that it is not an article likely to be built for a 
market or begun at the outbreak of hostilities. Torpedo ves- 
sels and vessels under construction before the outbreak of 
war would, however, come within Mr. Hall's category, which, 
could be used to supplement, not to supplant, the position 
given by Dana. 

Loans of money to belligerents. — First, as to the act of a 
state : A loan of money on the part of a neutral state to one 
of the belligerent states is manifestly a violation of the rules 
of neutrality and impartiality. Few things represent so much 
in war as money; it is contraband of war, and contributes 
directly and most effectively to the carrying on of the war 
in many senses. 

A guarantee of a war loan made either by individuals, cor- 
porations or by other states on the part of a neutral state in 
war time, is also a violation of neutrality. 

But loans of money regularly made by individuals of neutral 
states to a belligerent government as a matter of investment 
or speculation is a business transaction which the neutral 
government has no right or obligation to prevent, and for 
which the belligerent cannot complain or punish the neutral 
individual. 

During the Chino-Japanese and Eusso-Japanese Wars the 
Governments of China, Russia and Japan were tendered loans 
of money from individuals and S3mdicate8 of European in- 
vestors. 

There is also a difference between voluntary subscription 
and commercial loans to a belligerent government. The law 
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oflScers of the British Government, in 1823, gave an opinion 
that voluntary subscriptions were inconsistent with neutrality, 
but loans, according to the opinions of writers on international 
law and the prevailing practice, would, not be a violation of 
neutrality. Even though voluntary gifts and subscriptions 
are held to be in violation of neutrality, the neutral govern- 
ment whose citizens commit such acts is not considered as 
having committed a hostile act towards the other belligerent. 

Money to relieve suffering. — Subscriptions and donations 
of money and material by citizens of a neutral state to relieve 
suffering and famine in a belligerent state are not inconsistent 
with neutrality. During the Franco-German War large sums 
of money were sent from both Germans and French in the 
United States for the relief of the sick and wounded in the 
hospitals of their respective countries. 

An opportunity presented to belligerents by a neutral state 
to buy discarded oi surplus arms, munitions of war or ships, 
is an improper one. The existence or probable outbreak of 
war makes such a sale of arms improper, and the good faith 
of the government concerned becomes involved. 

During the Franco-German War both belligerents went to 
England for the " sinews of war," and both the French loans 
and one for the Germans were issued in England, 



CHAPTER XIL 

Blockade in Time of War. — Contraband op War. 

* Blockade. — Blockades may be either military or commer- 
cial, sea or land. 

Military blockades. — ^As military blockades they may con- 
sist of land blockades or investments of an inland town or 
land investments accompanied by sea blockades of a port, or by 
a masking and containing of an enem/s fleet by another fleet 
oflf a military port, naval arsenal or an anchorage where com- 
merce does not exist. 

Commercial blockades. — A commercial blockade may be of 
one or more sea-ports or of an entire coast or island in all 
cases belonging to or occupied by the enemy/ It may be also 
of the entire sea frontier of an enemy \vith a view to cut off 
external supplies and foodstuffs as well as vital imports. Not- 
withstanding occasional efforts to abolish blockades they re- 
main major operations, and are likely to be used whenever 
the circumstances require it, and when the belligerent desiring 
it has that naval superiority which alone permits its estab- 
lishment and continuance. 

The circumstances of a land blockade are so different from 
that of a sea blockade as to take it out of consideration of the 
class of blockades about to be treated. A land blockade is 
carried on upon territory which is for the time being under 
the jurisdiction of the blockading force, and hence matters 
purely of an international character do not appear; but a 
maritime blockade exists not only before a commercial port or 

* Art. 1, Decln. of London, see Appendix. 
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ports which are open to international trade, but extends over 
marginal waters through which innocent passage of neutral 
vessels is allowed, and by which it reaches the high seas, the 
common territory and highway of all nations. This fact 
makes the question of sea blockade one closely connected with 
the trade and shipping of neutral nations; in fact, as a rule, 
those who are generally engaged in the evasion of blockade in 
vessels of any size are apt to be neutral subjects ; and the 
questions concerning sea blockade are hence questions largely 
international in law and scope. 

7 Effect of blockades. — It has been claimed that the effect 
of the cessation of trade caused bv blockades will cause more 
harm to the neutrals than good to the belligerents. That de- 
pends, of course, upon the situation of the war and the cir- 
cumstances of the case. When the land frontiers of a country 
touch those of civilized and neutral states with connecting 
railway systems the injury to the belligerent blockaded is not 
so great ; but if the sea-ports are the principal means of com- 
munication with the outside world, and the neighboring neu- 
tral state or states are poor and undeveloped, the effect of a 
general blockade, as was the case with our Southern States, 
is powerful and wide-reaching, and may become the determin- 
ing war factor. \ 

Blockade must Ibe between belligerents. — A blockade being 
an act or operation of war, it can be established only by a 
state or belligerent, but is not conventionally accorded to a 
state of insurgency alone. The United States refused, for 
instance, to recognize the establishment of a blockade by the 
Brazilian insurgents of the port of Rio, notwithstanding their 
control of the waters of that vicinity. 

Besides sea-ports and roadsteads, rivers can, of course, be 
blockaded at their mouths, but if a river is bounded partly 
by neutrgpl territory or leads to internal neutral ports or coun- 
triea it cannot be blockaded. The Federal Government, for 
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instance, during the Civil War could not blockade the Rio 
Grande, as there were ports upon that river situated in neutral 
territory. 

The establishment of a blockade being an act of sovereignty 
of great importance, especially as it interferes with the power 
of trade of neutrals, should be instituted directly only by the 
government of the belligerent or by a commander-in-chief in 
its name to whom the power of establishing a blockade has 
jbeen directly or indirectly delegated.* 

^ Blockades must be notified. — It is necessary that a neutral 
^all have kdowledge of a blockade before he can suffer any 
consequences for a violation or attempted violation of such 
blockade. By the Declaration of London this notice can be 
conveyed in several ways." The blockading power may give 
notice by a public proclamation or notification to the authori- 
ties and consuls of the ports blockaded, and to the govern- 
ments of the neutral states, either direct or to the diplomatic 
representatives accredited to the blockading government, or 
special notice at the early establishment of the blockade may 
be given to a neutral vessel. In addition, the notoriety of the 
fact has been considered as sufficient notice in cases like our 
Southern blockade. A notice to a foreign government is a 
notice to all of the individuals of that state, as it is the duty 
of the foreign government to convey the notice to all of their 
subjects or citizens. 

Besides the notice of the establishment of a blockade it is 
required that the blockading belligerent should give notice of 
the formal and final discontinuance of the blockade. This 
is no more than fair to neutrals and their trade. 
/ Specifications of declaration of blockade. — Certain speci- 
/fications must be made in the declaration of blockade as to the 

*Art. 9, Decln. of London, Appendix. 
•Arts. 8 to 16, Decln. of London. 
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date of beginning, geographical limits and the period in which 
vessels are allowed to come out. 

Manner of notification in past times. — ^There was a differ- 
ence in the practice of nations in the past as to the amount 
and manner of notification of a blockade. This difference fol- 
lowed the general lines of difference as to practice in maritime 
war — the Continental idea as opposed to that generally fol- 
lowed by Great Britain and the United States. 

The Continental or FrencTi practice was to give a diplo- 
matic notice to the neutral governments of the blockade and 
also an individual notice from a vessel of the blockading force 
at the port. Each neutral vessel was to be warned off, and 
the warning indorsed upon the certificate of nationality or 
some other of the ship's papers with date, locality, etc. A 
repeated attempt to enter then subjected the vessel to capture. 

Our own practice was that also of the English in general. 
It recognized as valid two forms of blockade: one in which 
notice had been duly given and which was effectively estab- 
lished and one de facto, which began and ended with the actual 
establishment. In the former case, after due general notice, 
ignorance of the blockade was not an excuse for a departure 
for the blockaded ports or for an appearance in its vicinity. 
Being bound to a blockaded port, or being manifestly out of 
a course to its port of destination, was considered evidence 
generally of an intention to violate the blockade. 

Ab to B de facto blockade, local and more temporary in 
nature, a vessel was not seized for attempting to enter a har- 
bor unless it had been previously warned off. 

By the Declaration of London, it is required to notify 
the authorities and consuls of the port blockaded concerning 
the establishment of the blockade. The cessation or the re- 
establishment of the blockade must be notified in similar man- 
ner. 

In this declaration is carried a renunciation of the Conti- 
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nental doctrine of a special notification on the spot for each 
vessel. The liability of a neutral vessel to capture for breach 
of blockade being contingent on her knowledge, actual or 
presumptive, of the blockade.* 

Article 15 says: Failing proof to the contrary, knowledge 
of the blockade is presumed if the vessel left a neutral port 
subsequently to the notification of the blockade to the power 
to which such port belongs, provided that such notification 
was made in suflBcient time. 

The first part of Article 16 reads : If a vessel approaching 
a blockaded port has no knowledge, actual or presumptive, of 
the blockade the notification must be made to the vessel itself 
by an officer of one of the ships of the blockading force. This 
notification should be entered in the vesseFs log-book, and 
must state the day and hour and the geographical position of 
the vessel at the time. 

Buration of liability of blockade-runner to be captured. — 
In the adopted articles of the Declaration of London a con- 
siderable change was made from the extreme view contained 
in the usual Anglo-American doctrine as to the duration of 
the liability to capture of a blockade-runner. This liability 
extended according to that doctrine from the departure from 
a home port or the initial point of voyage until a return 
to the same point. Not only was this not accepted by conti- 
nental authorities but modern conditions had made it most 
annoying and vexatious to any neutral that could be involved 
in suspicion as to breach of blockade. The practice of at- 
tempting to enforce a blockade existing on the coasts of North- 
eastern Asia or Southeastern Africa in the waters of the 
Mediterranean was not only highly resented by those not 
holding the Anglo-American doctrine, but it was equally vexa- 
tious when applied to English and American vessels either 

* See Art. 14, Decln. of London, Appendix. 
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in the Atlantic or Mediterranean. England led off in the 
conference by yielding as to this doctrine, and the United 
States delegation was ready to follow, provided proper re- 
strictions were retained and the military value of a blockade, 
still one of the most powerful of naval weapons, were not 
lessened. Our own experience with blockade during the Civil 
War had given us a remarkable knowledge of its value and 
scope that practically exceeded all other modern examples. 
That no blockading vessels for instance might be seen from 
the blockaded port is not only a condition inherited from our 
own and the latest wars, but was practiced even so far back 
as when Nelson lay off Genoa. The whole of this was settled 
by the third article, which made the question of effectiveness 
a question of fact, not of visibility or force. 

Fortunately, a happy solution of the matter of liability to 
capture was also found in prescribing that the pursuit of the 
blockade-runner should begin only within the area of block- 
ading operations, and the capture limited to that area, or in 
the course of a pursuit initiated within that area. This area 
in extent is governed by the requirements of the blockade for 
each place, but must be covered by the presence of a suflBcient 
number of vessels so arranged by the commander of the block- 
ading force as to make the blockade most effective.* 

In the general report upon the Declaration of London the 
following statement as to the extension and elasticity of block- 
ades made by Admiral Le Bris of the French Navy met with 
general approbation : 

" Cases may occur in which a single ship will be enough to 
keep a blockade effective; for instance, at the entrance of a 
port or at the mouth of a river with a small estuary, so long 
as circumstances allow the blockading ship to stay near enough 
to the entrance. In that case the area of operations is itself 

"See Arts. 17, 18 and 20; Decln. of London, Appendix. 
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near tlie coast. But, on the other hand, if circumstances force 
her to remain far off, one ship may not he enough to secTire 
effectiveness, and to maintain this she will then have to be 
supported hy others. From this cause the area of operations 
becomes wider, and extends further from the coast. It may 
therefore vary with circumstances, and with the number of 
blockading ships, but it will always be limited by the condi- 
tion that effectiveness must be assured.** 

To this statement the American delegation added ^^ that the 
nature of the area of operations varied with geographical con- 
ditions, the proximity of neutral ports and the interests of 
neutral commerce as well as with the force employed.*' As 
an explanation of a great distance that might be required to 
be covered, attention was called to the fact that breach of 
blockade had become almost entirely a night operation; and 
that the capture of a vessel that had successfully cleared the 
entrance of the port could best be effected as she emerged at 
daybreak from the zone of darkness, and here naturally one 
of the outer lines of a blockading force would be placed. 
Hence with sixteen hours of darkness and thirty knots speed 
that might well be 480 miles off shore or distant from the 
blockaded port. 

Pursuit of a blockade-runner. — As to the question of pur- 
suit the American delegation stated that its interpretation of 
pursuit was that continuous pursuit did not necessarily mean 
by the same vessel, but that it could be started by a vessel 
from one line, to be taken up in succession by one from 
another line, and so on in succession, allowing the vessels of 
tlie various lines to be in a more or less established position. 
To this interpretation printed with the proceedings no opposi- 
tion was offered. 

In the general report (explanatory of the article) it is also 
stated that the question of abandonment of pursuit is one 
of fact; seeking refuge from pursuit in a neutral port does 
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not end pursuit when such refuge is sought only for safety 
from pursuit. The pursuing ship can wait until the de- 
parture of the pursued ship from the neutral port so that the 
pursuit in this case is suspended, but not abandoned. Article 
19 exempts a vessel bound for a non-blockaded port from 
capture for breach of blockade, no matter where she or her 
goods are ultimately bound. This article prevents the appli- 
cation of the doctrine of continuous voyage to blockade. 

inactive blockades. — One of the best definitions given as to. 
an/eflPective blockade is that found in the treaty between Italy 
and the United States of 1871, which states that " a blockade 
to be legal must be so invested as to create an evident danger 
to attempt to enter the port.^^ 

The actual force necessary to keep an effective blockade 
varies with the circumstances. Attempts to regulate it by 
treaty are unsatisfactory. The naval force can be assisted by 
batteries on shore or the main reliance can be of shore bat- 
teries assisted by a naval force suflScient to warn off or pur- 
sue any vessels attempting to run the blockade. It is not 
necessary that vessels should be invariably kept out of the 
port. An occasional evasion does not prevent a blockade from 
being considered effective in the terms of international law. 

Nelson blockading Genoa. — ^Eeference has been made to 
Nelson^s blockade of Genoa. In Mahan^s Life of Nelson" it 
is stated that "fault was found with the blockade of Genoa 
on the ground that it did not comply with the requirements 
of international Islw" the complaint resting, apparently, on 
the statement that the blockaders could not be seen from 
Genoa. Nelson replied that the proof of evident danger to 
vessels seeking to enter or leave rested on the fact that cap- 
tures were made; and it is, on the face of it, absurd to say 
that there can be no danger to a vessel seeking to enter a 
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blockaded port because the blockading vessels are not visible 
from the port. Much more depends upon their ntunber, dis- 
position and speed. " From my knowledge of Genoa and its 
golf," said Kelson, "1 assert without fear of contradiction 
that the nearer ships cruise to Genoa the more certain is tbe 
escape of vessels from that port or their entrance into it in- 
sured. I am blockading Genoa, according to the orders of 
the Admiralty, and in flie way I think most proper. Whether 
modem law or ancient law makes my mode right, I cannot 
judge; and surely of the mode of disposing of a fleet, I naust, 
if I am fit for my post, be a better judge than any landsman, 
however learned he may appear." This is nautical common 
sense, and ie in accord with the best practice. Such empirical 
rules, prescribing numbers of vessels, their sitoations, etc., 
as Continental powers have made in the past are not practical. 
As Lawrence says, "We are often told, for instance, that 
the blockading vessels must be stationary, sometimes that thev 
must be anchored, and even that the approaching ship must 
be under the cross-fire from at least two of them. These 
statements are among the curiosities of the literature of inter- 
national law, but they have no connection with the hard facts 
o^ international relations." ' I may add, also, or of present 
*^a Wockades. 

blockade is not r^arded as raised daring the temporary 

'ice of the blockading squadron, owing to bad weather. 

e7oste ""^ oliannels by artificial mines.— It is not iUegal to 

o^Ae^ o*^^ **^. **^^ eharmels to a harbor by mines, hulks or 

A?^ j:»Fof^^^*^^°^- It is legitimate warfare, notwithstanding 

^^^%te^^* '^^ ^^^^ RusseU as to Charleston in 1861. If a 

'^_j_,^ ^o -^ ^ ^^ English writer says, can knock a fortified 

Xf ^-f^ it^ - ^ **<^mbardment he certainly can obstruct or 

^ itome ^^**'"°f'^^«« by sea. 

't.^.^ *^ in possession of rebels or an enemy. 
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trade with it cannot be stopped so far as neutrals are con- 
cerned by municipal regulation. It must be done by the 
belligerent operation of blockade. So long as the domestic 
port is taken from the government by force, its trade must 
be stopped by an effective blockade or the port regained by 
force. 

If the belligerent captures or recovers a port, then the 
blockade is held to cease, as the belligerent can cause the 
trade of the port to be stopped by municipal regulation. After 
the capture of the blockaded port any neutral bound to that 
port becomes innocent and not liable to capture. 

Breach of blockade. — ^A breach of blockade consists of an 
actual entrance or egress, or an attempt to enter the block- 
aded port, knowing it to be blockaded. An attempt to enter 
is as much a breach of neutrality and blockade as an actual 
entrance into the port. 

This attempt is now limited to the movements of the ship 
off the port or within the area of operations. 

If a neutral vessel is driven into a blockaded port by stress 
of weather she is not liable to capture, provided she com- 
municates properly with an authority outside and receives his 
acknowledgment of the fact and does not discharge or receive 
cargo — it must be brought out intact. The necessity, how- 
ever, must be evident and pressing. Neutral vessels of war 
can be allowed to enter and depart from blockaded ports, 
but this requires the permission of the commander of a block- 
ading force, which must be given impartially. 

A license from the government or proper authorities of the 
blockading state is suflBcient justification to enter a blockaded 
port, but a blockade must be applied impartially to ships of 
all nations. If there is reason to believe that a neutral govern- 
ment is about to go to war with the blockaded state a vessel 
of that nationality may properly be permitted to leave the 
blockaded port. 
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The penalty for a breach of blockade is a capture and con- 
fiscation of the offending ship and its cargo. If the owner of 
the cargo is not owner of the ship and can prove that at 
the time of shipment he neither knew of the intention to vio- 
late the blockade of the port nor could have known of it the 
cargo can be released. The burden of proof rests, however, 
with him. Capture is no* longer possible when the blockade 
lias been raised. 

In closing this discussion of the question of blockade in 
time of war it is understood that the Declaration of London 
gives the consensus of opinion of great maritime powers of 
the world, and is of authority whether the declaration is gen- 
erally ratified or not. If it should be ratified it is binding 
to the signatory powers which included all the states taking 
part in the conference. If it should not be ratified it repre- 
sents an authoritative statement on the part of a body of com- 
petent persons duly appointed by their governments as such. 

General laws of contraband of war. — ^^^The right of the 
belligerent/^ says Mr. Eichard Henry Dana, "to prevent cer- 
tain things getting into the military use of his enemy is the 
foundation of the law of contraband; and its limits are, as 
in most other cases, the practical results of the conflict between 
this belligerent right on the one hand, and the right of the 
neutral to trade with the enemy on the other. 

"Belligerent interests might well contend that any mer- 
chandise sent into his enemy's country gives that enemy aid 
or relief, moral, financial or physical. But to prevent such 
trade would be to end all neutral commerce. Neutral inter- 
ests therefore insist on the strictest limits of the war right 
of seizure, and have, at times, striven to confine the rule to 
instruments which are completed and are for exclusively 
military use. The result of this confiict has left rather an 
undefined and irregular line. Articles of doubtful use the 
belligerent seeks to condemn on evidence or presumptions that 
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they were in fact intended to be, or would in fact become, 
whatever the intent, a direct contribution to the military force 
of his enemy. The chief maritime belligerents have enforced 
this right, while the chief nieutrals have argued against it, in 
their books and diplomatic letters, and sought to restrict it in 
their treaties. So where articles are not of a military char- 
acter, but suitable for household food, as breadstuffs, the bel- 
ligerent claims the right to capture them if bound to a port 
under the stress of actual siege, where the fate of the place 
may depend on the mere question of food. The ground is 
that the circumstances necessarily bring the food into the 
category of a direct supply of the military necessities of the 
enemy .'^ ' 

Contraband trade. — Contraband trade may be defined as a 
trade with a belligerent with the intent to supply him with 
military or naval supplies, equipments, instruments, arms or 
armaments. 

Contraband goods. — Contraband goods are those munitions 
of war or articles which are designed or capable of use as a 
support or assistance to the enemy in carrying on an offensive 
or defensive land or maritime war. 1 

Classification proposed by Orotius of articles of trade witn 
a view to warlike use. — Grotius, in his celebrated work, di- 
vides articles of trade or commerce into three classes, which 
division maintains to the present day in the classification of 
contraband of war : 

1st. Those articles that are useful solely for war purposes, 
such as arms, warlike ammunition, etc. 

2d. Those articles that cannot be used for war purposes, 
such as pictures, statuary, etc. 

3d. Those articles which can be used for warlike or peace- 
ful purposes, such as money, provisions. 

» See Dana's Ed. of Wheaton. 
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The first class is prohibited to neutrals, the second class is 
permitted, while the third is permitted or prohibited accord- 
ing to circumstances. 

In using the expression permitted or prohibited it must be 
borne in mind that contraband trade is not illegal so far as 
the neutral state is concerned, unless it be in the shape of a 
sale, equipment or augmentation of force of a man-of-war.^ 

Prevention of contraband trade. — The prevention and re- 
pression of such trade falls to the lot of the belligerent as 
the most interested, and is done mainly by confiscation, after 
capture, in regular form and trial if at all possible. The 
capture must be made, of course, upon the high seas or within 
territorial limits under the control of the offended belligerent. 
The neutral may or may not warn his subjects of the penalty 
and result of the contraband trade, but all such trade is car- 
ried on at the risk of the neutral and without the protection 
of his state. 

Contraband trade carried overland cannot be stopped by 
belligerent forces, so that the question of dealing with such 
trade and transport becomes one upon the high seas and adja- 
cent waters, and one with which officers of the navy are con- 
cerned as belligerents. 

Importance of the evidence of contraband, etc. — As cap- 
ture can be made only under the laws of international law, 
and condemnation follows and is determined for the present 
by the action of the prize courts of the belligerent captor, 
whose interpretation and application depends greatly upon 
the facts evolved, it must be borne in mind that the question 
of sufficient evidence is a vital one. The officers of the bel- 
ligerent cruiser must then be sure of their ground, as they 
deal with neutrals whose property is involved to a large 
degree. 

Classification of contraband. — ^What is and what is not 
contraband ? Lawrence says : " It is evident that no authori- 
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tative list of contraband articles can be compiled from treaties. 
An examination of the works of publicists reveals a similar 
divergence and leads to a corresponding conclusion. But 
amid conflicting views it is possible to discuss two main ten- 
dencies. The first, which favors a long list of contraband 
goods and leans to severity in dealing with them, may be 
called English, since its chief defenders are to be found among 
the jurists and statesmen of Great Britain. The second deems 
comparatively few articles to be contraband, and is inclined 
to treat all doubtful cases with leniency. As its chief sup- 
porters are French, German and Italian writers it may be 
called European. In this matter, as in so many others con- 
nected with maritime law, America occupies an intermediate 
position. In her treaties and her state papers she has gen- 
erally followed European, and especially French models ; while 
her courts and her legal luminaries have, as a rule, supported 
English views.^^' 

Contraband of war as decided upon by the Beclaration of 
London. — It is in this matter, as determined upon by the 
International Naval Conference of London, that the greatest 
success of the conference was marked, both in a universal 
sense and in regard to our own usage and interests. 

In this declaration it will be found that the usual distinc- 
tion is preserved in the classification of articles of absolute 
and conditional contraband, lists of which have been duly 
formulated and agreed upon. To these lists has been added 
a third, liberal and well defined, containing articles which 
were under no circumstances, during the life of the declara- 
tion, to be considered as contraband of war. 

The chapter of the declaration treating of this most im- 
portant and diflScult subject commences with the article num- 
bered as Article 22, which contains the list of articles that 

•Lawrence's Principles, 3d edn., p. 606. 
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are to be considered without further notice as absolute contra- 
band. Articles classed as absolutely contraband are sucli 
articles that would come within the scope of the first class 
named by Grotius, as given upon a previous page. The list 
comprised within Article 22 is also the one agreed upon at 
the Second Hague Conference of 1907 by the committee 
charged with the subject and virtually, but not formally 
adopted by the principal powers there represented. The prin- 
cipal articles which might be considered as debatable in this 
list are those under the -number seven, which read : " Saddle, 
draught and pack animals suitable for use in war.^^ It must be 
borne in mind, however, that although with us horses have at 
times been considered as conditional rather than absolute con- 
traband, that with most of the European countries all horses 
and animals of burden within the state, whether privately or 
publicly owned, are considered as so much actual or possible 
military material, available for use of the state in war time. 
In fact, in some states an annual or periodical census of such 
animals is taken with that view. 
The list of absolute contraband without notice is as follows : 

(1) Arms of all kinds, including arms for sporting pur- 
poses, and their distinctive component parts. 

(2) Projectiles, charges, and cartridges of all kinds, and 
their distinctive component parts. 

(3) Powder and explosives specially prepared for use in 
war. 

(4) Gun mountings, limber boxes, limbers, military wag- 
ons, field-forges, and their distinctive component parts. 

(5) Clothing and equipment of a distinctively military 
character. 

(6) All kinds of harness of a distinctively military char- 
acter. 

(7) Saddle, draught, and pack horses suitable for use in 
war. 
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(8) Articles of camp equipment, and their distinctive com- 
ponent parts. 

(9) Armor plates. 

(10) .War ships, including boats, and their distinctive com- 
ponent parts of such a nature that they can only be used on a 
vessel of war. 

(11) Implements and apparatus designed exclusively for 
the manufacture of munitions of war, for the manufacture or 
repair of arms, or war material for use on land or sea. 

If, in the course of time, other articles than those given 
in this list may be developed for war uses exclusively, it is 
provided that they may be added to it by a declaration from 
one or other of the belligerents duly addressed to the other 
powers. 

The second list — of conditional contraband — is of those 
articles, susceptible of use in war or for peaceable purposes, 
that are to be treated without further notice as contraband of 
war when destined for the enemy^s forces. This list, contained 
in Article 24, is as follows: 

1. Foodstuffs. 

2. Forage and grain, suitable for feeding animals. 

3. Clothing, fabrics for clothing, and boots and shoes, suit- 
able for use in war. 

4. Gold or silver in coin or bullion; paper money. 

5. Vehicles of all kinds available for use in war, and their 
component parts. 

6. Vessels, craft, and boats of all kinds; floating docks, 
parts of docks and their component parts. 

'. 7. Eailway material, both fixed and rolling stock, and 
material for telegraphs, wireless telegraphs, and telephones. 
8. Balloons. and flying machines and their distinctive com- 
ponent parts, together with accessories and articles recog- 
nizable as intended for use in connection with balloonsk and 
flying machines. . . :. t ... 
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9. Fuel; lubricants. 

10. Powder and explosives not specially prepared for use 
in war. 

11. Barbed wire and implements for fixing and cutting the 
same. 

12. Horseshoes and shoeing materials. 

13. Harness and saddlery. 

14. Field-glasses, telescopes^ chronometers, and all kinds 
of nautical instruments. 

In the running commentary of the general report an ex- 
planatory statement was agreed upon that foodstuffs include 
products necessary or useful for sustaining man^ whether solid 
or liquid, which would include wines, etc.; and that paper 
money only includes such convertible paper money as bank 
notes which may or may not be legal tender. Bills of exchange 
and cheques are excluded. Engines and ioilers are included 
with vessels, craft and boats, while railway material includes 
fixtures (rails, bridges, etc.) as well as rolling stock. 

The third list, generally known as the free list, is preceded 
by Article 27, which states that articles which are not sus- 
ceptible of use in war may not be declared contraband of war. 
It is stated that the following named articles may not be de- 
clared contraband of war: 

1. Eaw cotton, wool, silk, jute, flax, hemp, and other raw 
materials of the textile industries, and yams of the same. 

2. Oil seeds and nuts ; copra. 

3. Eubber, resins, gums, and lacs ; hops. 

4. Eawhides, and horns, bones, and ivory. 

5. Natural and artificial manures, including nitrates and 
phosphates for agricultural purposes. 

6. Metallic ores. 

7. Earths, clays, lime, chalk, stone, including marble, 
bricks, slates, and tiles. 

8. Chinaware and pclass. 



Contraband op Wae 251 

9. Paper and paper-making materials. 

10. Soap, paint and colors, including articles exclusively 
used in their manufacture, and varnish. 

11. Bleaching powder, soda ash, caustic soda, salt cake, am- 
monia, sulphate of ammonia, and sulphate of copper. 

12. Agricultural, mining, textile, and printing machinery. 

13. Precious and semi-precious stones, pearls, mother-of- 
pearl, and coral. 

14. Clocks and watches, other than chronometers. 

15. Fashion and fancy goods. 

16. Feathers of all kinds, hairs, and bristles. 

17. Articles of household furniture and decoration} oflBlce 
furniture and requisites. 

Likewise the following may not he treated as contraband 
of war: — 

1. Articles serving exclusively to aid the sick and wounded. 
They can, however, in case of urgent military necessity and 
subject to the payment of compensation, be requisitioned, if 
their destination is that specified in Article 30 (i. e., to an 
enemy). 

2. Articles intended for the use of the vessel in which they 
are found, as well as those intended for the use of her crew 
and passengers during the voyage. 

A great element in the matter of contraband is the question 
of destination. This not only makes or unmakes conditional 
contraband, but also brings in the question of continu- 
ous voyage, one of the most troublesome of questions con- 
nected with contraband and concerning which there was prob- 
ably the most radical difference of opinion. Its connection 
with the Civil War and the subsequent controversy as to this 
doctrine of continuous voyage has gathered around it a great 
sentimental value not justified by its practical worth in these 
later days as a military weapon and regardless of its detri- 
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mental character to us as neutral traders and furnishers of 
foodstuffs. 

Applied to foodstuffs and fuels it is a matter of great diffi- 
culty of enforcement, as such cargoes when imported in bulk 
into neutral countries go at once into the common stock of 
those countries and are not earmarked for the use of an 
enemy beyond neutral borders. This diJEculty cannot be said 
to occur with respect to the doctrine of absolute contraband^ 
the chSracter of such warlike stores designed for war alone, 
and for special national service, gives a distinct clue to its 
destination. As a general compromise upon the subject the 
doctrine of continuous voyage was accepted for the first time 
by several nations, in connection with the carriage of absolute 
contraband, while given up by us and others with respect to 
blockade and the carriage of conditional contraband. 

Articles 33 and 34 of this Declaration discuss and define 
the destinations which make the article carried conditional 
contraband. Article 35 was framed to exclude the question 
of continuous voyage from being applied to conditional con- 
traband. The wording of the article as shown by the general 
report was to prevent conditional contraband being liable to 
capture if bound for other than enemy territory, or, in other 
words, preventing the application of continuous voyage to 
conditional contraband bound to neutral ports. If the coun- 
try at war, however, has no seaboard, a cargo bound to the 
enemy forces using an intervening port or sea-board country 
under Article 36 is liable to seizure, as the neutral port of 
destination in this case is construed to be an enemy port, 
being the only sea approach existing. 

In Article 40 a much discussed question was settled as to 
the liability of the contraband carrier as well as the contra- 
band goods ko condemnation. By the law of nations at the 
close of the 18th century the act of carrying materials of war 
to a belligerent was regarded as a wrong for which both ves- 
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sels and cargo were liatle to condemnation. Since then the 
proportionate amount of contraband in the cargo to cause 
condemnation of the ship has varied with different countries, 
the general idea being that if the contraband part should be 
suflBciently large to make its carriage a determining factor 
in the voyage of the ship that its mission should be construed 
as a hostile venture and distinctively giving forbidden aid to 
the enemy. In some countries one-fourth of the cargo being 
contraband the ship was considered confiscable. With us the 
tendency has been to limit the confiscation of the ship to cases 
where fraud or bad faith on the part of the master or owner 
was discovered. It was generally claimed, however, and ad- 
mitted at the London conference that in certain cases the 
confiscation of the contraband and the innocent part of the 
cargo belonging to the owner of the contraband was not 
enough. Finally, it was agreed that the degree of culpability 
should be judged by the proportionate contraband part of the 
cargo, and that part should be more than one-half of the 
cargo. As to the mode of reckoning, I can do no better than 
give the words of the distinguished General Eeporter, M. Ee- 
nault. He says: '. 

"Must the contraband form more than half the cargo in 
volume, weight, value or freight ?, The adoption of a single 
fixed standard gives rise to theoretical objections, and also to 
practices intended to avoid condemnation of the vessel in spite 
of the importance of the cargo. If the standard of volume 
or weight is adopted the master will ship innocent goods occu- 
pying space or weight sufficient to exceed the contraband. A 
similar remark may be made as regards the standard of value 
or freight. The consequence is that in order to justify con- 
demnation it is enough that the contraband should form more 
than half the cargo by any one of the above standards. This 
may seem harsh ; but, on the one hand, any other system would 
make fraudulent calculations easy, and on the other, the con- 
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demnation of the vessel may be said to be justified when the 
carriage of contraband formed an important part of her ven- 
ture — a statement which applies to all the cases specified/^ " 
In Article 44 of the Declaration of London upon this sub- 
ject it is provided that a neutral vessel carrying less than half 
contraband, and hence not subject to condemnation, may, 
when the circumstances permit, be allowed to continue her 
voyage if the master is willing to hand over the contraband 
to the belligerent vessel of war, whose commander is at liberty 
to destroy the contraband thus handed over to him. The 
master must give the captor duly certified copies of all rele- 
vant papers. This does not go as far as some of our treaties 
upon the subject; especially an old one with Prussia, still 
considered in force by the Empire of Germany. This re- 
quires the payment of the ruling market price of contraband 
goods at the enemy port to which the German vessel is bound, 
for all contraband surrendered. The loss by detention, etc., 
to the contraband carrier during such a transfer is to be paid 
also by the belligerent vessel of war. This treaty virtually 
creates a trade in contraband for which the belligerent must 
pay under circumstances which create an abnormal market 
rate. 

*• A. J. I. L. Int. Naval Conference of London, Stockton, pp. 606, 
607, 608, 609, etc. 




CHAPTER XIIL 

Unneutkal Services. — Destruction of Neutral Prizes. — 
Transfer to N'eutral Flag. — Convoy. — ^Enemt 

Character. 

ITiuieiitral services. — ^The carrying of persons and dis- 
patches for belligerent purposes was often classed under the 
head of contraband of war, but these acts are really not con- 
traband acts. They are called by Hall analogues of contra- 
band, but the term now in use, originally suggested by Dana, 
is unneutral acts or services. 

These acts differ from contraband acts by a closer connec- 
tion with belligerent movements; they are more directly war- 
like than contraband trade, and the association and identifica- 
tion with the enemy becomes more positive and aggressive. 
In fact, as the title suggests, they are more in the nature of 
service than any contraband transport of more or less war- 
like material. 

While a contraband trade may simply be a continuation of 
commerce which is legitimate in time of peace, it seldom oc- 
curs that neutrals undertake to transport in time of peace 
troops of war for another nation, while a forwarding of hostile 
dispatches as such implies a warlike act. 

No neutral ship would, for instance: 

1. Transmit or repeat certain messages or information to 
or for a belligerent. 

2. Carry certain dispatches for a belligerent. 

3. Transport certain persons in the service of a belligerent. 

4. Accompany naval or military forces as auxiliaries, that 
is, as colliers, supply or repair vessels. 
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Transmission of intelligence for an enemy. — ^If a neutral 
vessel is used by the enemy to repeat signals made between 
two fleets or portions of a fleet or from shore to fleet, it is 
manifest that such vessel is servings one belligerent to such 
an extent that the other can but regard her as an enemy vessel 
.and treat her so while she is engaged in this unneutral service. 

In the same manner a vessel which is engaged in laying a 
telegraph cable in war time for exclusively war purposes in 
the interest of an enemy is serving one belligerent most ef- 
fectively at the expense of the other. These vessels, under 
the rules of the Declaration of London, are subject to con- 
demnation and treatment as if they were enemy merchant 
vessels. 

Cutting of cables. — The cutting and splicing of the South 
American cable off Iquique during the civil war in Chile 
was a matter of another kind. In this case the cable was 
American property laid for commercial purposes. The de 
facto and recognized Government of Chile, with whom the 
cable company had contracted to keep open the line under 
certain conditions, found itself cut off by the cable station at 
Iquique, at the time in the possession of the Congressionalists. 
In order to open communication for the government at Santi- 
ago, it was found necessary to cut the cables leading to Iquique 
and splice the line at sea, which was done under the protection 
of Admiral McCann and some of his vessels. • At that time 
the United States had not recognized the belligerency of the 
Congressionalists. With such a belligerency recognized, the 
right of a belligerent to cut a cable that is used to transmit 
information or dispatches of a hostile nature seems, in the 
light of recent events, well established. It may well be an 
important hostile measure. 

Carriage of dispatches. — The carriage of certain classes of 
dispatches for, a belligerent is forbidden. These clashes are 
of a military or naval nature, and are between a belligerent 
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government and the oflScials of its colonies and dependencies. 
Diplomatic and consular dispatches may be carried without 
a performance of unneutral service, or without subjecting 
vessels to the penalties of such service. 

In the case of the " Caroline/^ an American vessel, captured 
by a British cruiser in 1808, when on a voyage from New 
York to Bordeaux, Lord Stowell, the greatest, perhaps, of 
England^s admiralty judges, rendered the decision freeing 
the ship, notwithstanding she carried dispatches from the 
French minister at Washington and a French consul to the 
French Government at home. 

In giving the decision he laid down the rule that the " car- 
rying of dispatches for the enemy by a neutral was illegal; 
and defined dispatches as official communications of official 
persons on the public affairs of the government; but,^^ he 
said, " the neutral country has a right to preserve its relations 
with the enemy, and you are not to conclude that any com- 
munication between them can partake, in any degree, of the 
nature of hostility against you.'* 

Private letters and communications relating to business 
affairs are not considered as forbidden to neutral vessels when 
bound to or from belligerent ports. They are prima facie 
innocent in their character. 

Mail steamers carrying the flag of a neutral and under 
contract with a neutral government to carry the mail cannot 
be held to be otherwise than innocent in carrying a large 
quantity of mail within which may be dispatches and in- 
formation of service to a belligerent. Certainly, the owners 
and captains of such vessels cannot be held responsible for 
the contents of the mail bags which they carry, and they 
would violate the trust imposed upon them if they even en- 
deavored to ascertain the nature of the communications which 
they carried. Hence, they are exempt from confiscation. In 

Article 1 of the convention adopted at the Second Hague Con- 
17 
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liable to the same treatment as an enemy merchant vessel for 
certain specific acts of greater gravity and more direct and 
valuable service to the enemy. Under the first head comes (1) 
neutral vessels on a voyage specially instituted with a view to 
the transport of individual passengers who are embodied in the 
armed forces of the enemy or with a view to the transmission 
of intelligence in the interest of the enemy; (2) neutral ves- 
sels with the knowledge of either the owner, the charterer or 
the master that are transporting military detachments of the 
enemy or one or more persons who, in the course of the voy- 
age directly assists the operation of the enemy. 

In the cases specified goods belonging to the owners of the 
vessels are likewise liable to condemnation. These penalties 
do not apply if the vessels are not aware of the existence of 
war. 

Neutral vessels under the second head are (1) those who take 
direct part in the hostilities; (2) neutral vessels under the 
orders or control of an agent placed on board by the enemy 
government; (3) neutral vessels in the exclusive employment 
of the enemy government; (4) neutral vessels at the time ex- 
clusively devoted either to the transport of enemy troops or 
to the transmission of intelligence in the interest of the enemy. 

At the London Conference an attempt was made to incorpo- 
rate the doctrine of the rule of 1756 by a proposition to treat 
as unneutral service the engagement of a neutral vessel, with 
the consent of the government of the enemy, in a trade for- 
bidden in time of peace. This doctrine which would apply 
directly to our coasting trade and also to the trade with our 
insular possessions is not unneutral service when the service 
consists of innocent trade without military bias. 

Two cases bordering upon the question of unneutral ser- 
vice may well be mentioned as matters of interest. 

Case of the " Trent."— The first case, that of the " Trent/' 
occurred on November 8, 1861. The "Trent,'' an English 
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mail steamer^ making a passage from Havana to St. Thomas, 
was stopped in the Old Bahama Channel by the U. S. S. 
^ San Jacinto/' nnder the command of Captain Wilkes, and 
Messrs. Mason and Slidell, on their way as agents of the 
Confederate Government to France and England, with their 
secretaries, were taken on board the " San Jacinto '^ by force 
and held there as prisoners nntil the vessel reached Boston, 
where they were transferred to Fort Warren. The " Trent '' 
was allowed to proceed npon her voyage, bnt great warlike 
feeling was aroused on both sides of the Atlantic. A demand 
was made for the retnm of Mason and Slidell by the British 
Government, with a soitable apology. The offense against 
Great Britain, in her view, arose from tlje fact that four 
individuals were taken out of a British ship on the high seas, 
pursuing an innocent voyage from one neutral port to another. 

These Confederate agents were surrendered to Great Britain 
by Mr. Seward ; the grounds stated being that they were con- 
traband of war, but that they could not be legitimately sepa- 
rated from the ship which should also have been seized and 
sent to a prize court for adjudication. 

Earl Bussell, in answer to this, said that the persons cap- 
tured were not contraband of war, as the " Trent '* was pur- 
suing a regular voyage and was bound for a neutral port, and * 
that the ofl&ce and character of the persons captured were not 
of a contraband character. 

Mr. Thomas L. Harris, an American writer, in a book 
published a short time since, and devoted wholly to the narra- 
tive and discussion of the " Trent '^ affair, sums up very 
cogently the whole affair. To him, the following general 
conclusions seem to be warranted: 

1. The commissioners were not contraband of war in any 
sense of that term. 

2. Their dispatches being of a non-military character were 
not contraband of war. 
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3. A neutral power is entitled to hold necessary informal 
relations with an unrecognized belligerent. 

4. The "Trent" had in no way violated her duties as a 
neutral ship when she was stopped by the San Jacinto. 

5. Captain Wilkes had an undoubted right to stop and 
search the "Trent" for contraband of war. In the absence 
of anything of this character resistance to the right of search 
alone would have made the "Trent" liable to capture. 

6. In any event. Captain Wilkes had no right to seize the 
persons or dispatches of the Confederate. commissioners while 
they were on board the " Trent " on the high seas. 

7. Viewed solely from the standpoint of international law, 
sound reasons were not given for the surrender of the com- 
missioners by Secretary Seward. 

Case of the " Kowshing." — The case of the " Kowshing " 
was as follows: The "Kowshing" was an English steamer 
engaged in the Chinese coasting trade under the management 
of Jardine, Mathieson & Company. She was chartered by the 
Chinese Government before the outbreak of hostilities with 
Japan, but at the time of the controversy and during the 
strained relations existing just before hostilities, to carry 
troops from Tientsen to Korea. In this capacity she was one 
of ten transports engaged in similar service, though for dif- 
ferent parts of Korea. It has been stated, and generally be- 
lieved, that the " Kowshing " was chartered at war risks, and 
with indemnity promised in case of loss by enemy. As a 
matter of fact a compensation was afterwards paid at the 
demand of the English Government by the Chinese Govern- 
ment to the sufferers on board who were English subjects. 

The "Kowshing" had on board about 1200 Chinese sol- 
diers with arms and ammunition; two Chinese generals, one 
European officer. Major Von Hanneken, a German officer who 
had been employed in a military capacity by the Chinese for 
many years, and twelve field-guns. The destination of the 
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" Kowshing '^ was Asan, a place not far from Cheimilpo, and 
on the morning of July 25, 1894, about 9 a. m., when entering 
the Corean Archipelago, the "Kowshing'' sighted several 
vessels — a small Chinese dispatch vessel and three Japanese 
vessels, one of the latter the "Naniwa/' firing two blank 
charges across the bow of the " Kowshing/' stopped her and 
ordered her to anchor, which she did in eleven fathoms of 
water. The " Naniwa " then steamed away and communi- 
cated with her consorts. Captain Galworthy of the " Kow- 
shing" signalled for permission to proceed, but was refused 
by signal. A boat then came from the "Naniwa/' boarded 
the " Kowshing/' and examined her papers. The master of 
the " Kowshing " was asked if he would follow the " Naniwa," 
to which he replied that he could not do otherwise, but would 
do so under protest. 

The officer left the ship, and being still at anchor shortly 
afterward the " Kowshing " was ordered by the " Naniwa " 
to slip or weigh immediately. The Chinese generals, learning 
the meaning of the signals, objected to their being obeyed. 
Being told the uselessness of resisting they said they would 
rather die than obey Japanese orders, and as they had a larger 
force of men than the Japanese they would fight rather than 
surrender. Being told that if they did fight the foreign oflB.- 
cers would leave the ship, they gave orders to their soldiers 
to kill the foreigners if they obeyed the Japanese or attempted 
to leave the ship. A signal was then made to the ^* Naniwa ^' 
to send a boat, and the officer of the boat, who remained at 
the foot of the ladder, was told. of the circumstances, and that 
the " Kowsliing " was a British ship ; had Jef t Taku before a 
declaration of war, and that the Chinese insisted upon re- 
turning to Taku. The boat then returned and upon her ar- 
rival signal was made for the Europeans to leave the ship at 
once. Answer was made that the Europeans were not allowed 
to leave and asking for a boat to be sent. Eeply was made 
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by the '^ Naniwa ^^ that a boat could not be sent. The " ITan- 
iwa ^' hoisted a red flag at the fore and discharged a torpedo, 
which missed the " Kowshing," and then a broadside followed. 
The ship wag sunk either by this broadside or by a second 
torpedo or second broadside in about half an hour, and the 
firing continued upon the Chinese adrift in the water; the 
Chinese themselves on the " Kowshing ^^ firing both at their 
own countrymen in the water and at the Europeans. The 
boats of the Japanese vessel were lowered and rescued what 
Europeans they could, but fired upon the Chinese in the 
water, at no time attempting to save them. The firing com- 
menced about 1 p. m. and finished about 2.30 p. m. The 
lives lost were in number over 1,000, several of whom were 
Europeans belonging to the ship. 

About two hours before the meeting of the "Kowshing^* 
and the Japanese men-of-war an engagement had taken place 
between these vessels and two Chinese men-of-war, the " Tsi- 
Yuen'' and the ^^ Kuang-Yi,^^ one being crippled and run 
into shallow water, the other escaped and passed the " Kow- 
fihing^^ with a Japanese flag flying over a white flag. The 
small Chinese dispatch vessel, " Tsao-Kiang/^ from Chefoo 
for Chemulpo, was also captured by the " Akitsushima.'^ 

Several questions of international law are involved in this 
case. The first is as to a violation of international law on 
the part of the Japanese in commencing hostilities without 
declaration of war, as they did at 7 a. m on July 25. As to 
the firing of the first gun there is some dispute, but I think 
it reasonable from the circumstances (as they are given by 
various authorities) to consider that it was done by the 
Japanese. 

Matters had been for some little time strained between the 
two countries. The occasion of the war was the situation in 
Korea, a Japanese force was already in Korea, at the capital, 
and there was a Chinese force in Asan, as well as at the 



264 International Law 

capital. The Chinese troops leaving Taku in the various 
transports were sent in two directions — one body of transports 
to the Yalu Eiver to create an army and to move upon the 
Korean capital, and the Japanese force from the north and 
west, and the other body of troops in the " Kowshing ^' was 
bound for Asan to reinforce the Chinese force already as- 
sembled there. The position of the Japanese in Seoul, the 
capital, might easily have become critical between these forces, 
no matter under what pretext the Chinese troops were sent. 
On July 14 the Japanese Government wrote as follows to the 
Chinese Gk)vemment, as represented by the Tsung-li-Yamen 
or Board of Foreign Affairs : " The only conclusion deducible 
from the circumstances is that the Chinese Government are 
disposed to precipitate complications ; and in this juncture the 
Imperial Japanese Government find themselves relieved from 
all responsibility for any eventuality that may, in future, 
arise out of the situation.^^ On July 23 the Chinese trans- 
ports left Taku, and the same day the Japanese squadron, of 
which the ^^Naniwa^^ was one, left Sasebo, Japan, for Che- 
mulpo. On the morning of July 23 an attack was made upon 
the Korean palace by the Japanese troops in the capital, which 
made the Japanese masters of the capital and the government. 
This was the first blow of the war. 

Under the circumstances, with war confidently expected 
by foreigners between China and Japan, with troops being 
sent to Korea after an unsettled controversy, it does not seem 
that Japan acted outside the rules of international law in its 
commencement of hostilities without declaration on July 23 
and 25, and in the capture of the " KowsMng/^ The " Kow- 
shing ^^ was chartered to the Chinese Government knowing 
the probability of hostilities, there was no proviso making the 
charter void in case of hostilities, and after leaving the Pei- 
Ho Eiver she was engaged in a mission which at any moment 
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might be warlike service to a belligerent, unneutral in its 
character and subject to all the risks of war. 

Another question has been advanced, and that is as to the 
right of the Japanese commander to destroy a neutral vessel 
without due adjudication and trial by prize courts. It is 
claimed that he should have captured the "Kowshing^^ in 
the usual way and brought it to the nearest Japanese port for 
trial. 

This is to naval ofl5cers especially an interesting question. 
The usual way, of course, is a possible way with reasonable 
antagonists — a capture with a prize crew and a surrender of 
the ship, or a close following of the motions and orders of 
the captors by the captured ship. 

The "Kowshing^^ was under peculiar conditions. The 
"ITaniwa" was, as a ship, mechanically superior to the 
" Kowshing,^^ but personally and numerically her forces were 
outnumbered by the armed Chinese on the " Kowshing,^^ who 
virtually took possession of the ship, rendering her English 
oflScers and her regular crew unable to move or manoeuvre 
her. She then became in every way a hostile vessel containing 
a hostile force. In the possession of a belligerent who would 
not obey directions and who announced a determination to die 
rather than to surrender, the " Kowshing '' was a fair object 
for attack, but an attack tempered by the existing circum- 
stances. 

So far, then, as the right under international law was con- 
cerned, to destroy ultimately a neutral vessel like the " Kow- 
shing," I think there is little doubt. A neutral vessel so 
closely identified '^ith the enemy and in the enemy^s control is 
to all intents and purposes an enem/s vessel, and should be 
liable to the same risks. A neutral in the ranks of one bel- 
ligerent is in war time an enemy to the other. 

Destruction of enemy or neutral prizes. — ^The destruction 
of prizes, whether neutral or enemy in character, before legal 
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proceedings and condemnation can be had is to be deprecated. 
This is universally conceded, but it is also acknowledged that 
under certain circumstances, such as being unfit to send into 
port, the merchant vessels of the enemy can be properly de- 
stroyed before adjudication. These circumstances have been 
provided by law and usage with us. The laws of the United 
States provide in such cases for an appraisement, and if pos- 
sible for a sale, and disposal of the proceeds subject to the 
order of the prize court in which proceedings finally take 
place. This would be the case also if the vessel or property 
is taken for the use of the United States before coming into 
the custody of the prize court. If there should be danger of 
immediate recapture, if the vessel should be unseaworthy, if 
there should be an. infectious disease on board, or if it should 
be impossible for any other reason to send in a captured ves- 
sel of the enemy it is generally conceded that under inter- 
national law its destruction or abandonment is permissible, 
all necessary papers being saved and the judicial measures go 
on for the satisfaction of all concerned. If damage happens 
to the vessel or its cargo while in the hands of the captor, and 
the court holds that the capture has been made with sufficient 
reason, the responsibility of the captor does not extend beyond 
a failure to use due care and skill. 

As to the destruction of neutral prizes much divergence of 
views has existed. An attempt was made during the Second 
Hague Conference to settle the matter made acute by the 
Russian proceedings as to neutral prizes in the Eusso- Japanese 
^ War. At London, however, perhaps on account of that pre- 
vious divergence, the subject was approached on both sides 
with moderation and concession. Considering that the Naval 
War Code was part of the instructions to the American dele- 
gation, the delegation recognized the possibilities under cer- 
tain circumstances of such destruction, especially as the State 
Department in the " Knight Commander '^ case had expressed 
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itself as not being prepared to say that under certain circum- 
stances neutral prizes could not be destroyed. 

The American delegation took the ground, however, that 
only under circumstances of great military necessity or in 
cases of self-preservation should such action be taken. This 
stand was also taken by them because rigid rules forbidding 
such destruction might prove impracticable and be violated by 
urgent necessity. The compromise was then arranged in com- 
mittee by which only vessels that came within the limits of 
confiscation could be so destroyed. 

The general principle as given in Article 48 was, that a 
neutral vessel which has been captured may not be destroyed 
by the captor; she must be taken into such port as is proper 
for the determination there of all questions concerning the 
validity of the capture. 

The first condition necessary to justify the destruction of 
the captured vessel is that she should be liable to condemna- 
tion upon the facts of the case. The captor must have reason 
to expect the condemnation of the vessel in order to have 
any claim to destroy her. 

The second condition is that if the observance of the gen- 
eral principle should involve danger to the safety of the vessel 
or vessels of war, or to the success of the operations in which 
she is engaged at the time. The situation at the moment 
when the destruction takes place is the one which must be 
considered in order to decide whether the conditions are or 
are not fulfilled. 

The necessary precautions for persons and papers on board 
of the ship must be taken, and the exceptional necessity of the 
destruction must be established before any decision of the prize 
court can be made, and compensation is also provided for in 
case the capture is invalid, even if the destruction should have 
been held to be justifiable. If neutral goods not liable to 
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compensation have been destroyed with the vessel the owner 
of such goods is entitled to compensation. 

In Article 54 the doctrine is established that if a vessel 
should have less than half the cargo contraband under the 
circumstances just stated, involving danger to the safety of 
the ship or to the operations immediately engaged in, the 
captor could destroy the contraband while releasing the vessel. 
This is a logical sequence from Article 48. Of course, when 
the goods of a contraband nature have been handed over or 
destroyed, and all of the formalities necessary to establish 
the facts of the case have been carried out, the vessel must 
be left free to continue her voyage. 

Transfer of flag. — ^The almost general adoption of the 
article of the Declaration of Paris which provides that the 
neutral flag shall cover goods belonging to the subjects of 
a belligerent unless it is contraband of war, increases the 
value of the neutral vessel for purposes of trade during war 
times. A transfer to a neutral flag not only saves the vessel 
from capture but also the goods carried. There have been 
varying practices or rules in regard to the transfer of a vessel 
from a belligerent to a neutral flag in time of war or on the 
eve of its outbreak. By the compromise effected in the Lon- 
don Naval Conference this variance has been greatly reduced, 
and the rules given there greatly simplifies the matter. The 
matter has been divided into two phases, a transfer before the 
outbreak of war and a transfer subsequent to the commence- 
ment of hostilities. 

Transfer before the outbreak of hostilities. — The transfer 
of an enemy vessel to a neutral flag before the outbreak of 
hostilities is valid unless it is proved that such transfer was 
made in order to evade the consequences to which an enemy 
vessel, as such, is exposed. If, however, a bill of sale is not 
found on board a vessel which has lost her belligerent nation- 
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ality less than sixty days before the outbreak of hostilities 
there is a presumption that the transfer is void. 

When the transfer was effected more than thirty days be- 
fore the outbreak of hostilities, if it should be complete, there 
is an absolute presumption that it is valid, especially if it is 
made in conformity with the laws of the countries concerned, 
and if its effect should be such that neither the control of 
or the profits arising from the employment of the vessel re- 
main in the same hands as before the transfer. If, however, 
the vessel lost her belligerent nationality less than sixty days 
before the outbreak of hostilities, and if the bill of sale is 
not on board, the capture of the vessel gives no right to 
damages.' 

Transfer of flag after the outbreak of hostilities. — The 
transfer of flag after the outbreak of hostilities is void, un- 
less it is proved that such transfer was not made in order 
to evade the consequences to which an enemy vessel, as such, 
is exposed. 

Article 56 of the declaration goes on to say that " there is, 
however, an absolute presumption that a transfer is void.'^ 

(1) If the transfer has been made during a voyage or in 
a blockaded port. 

(2) If a right to repurchase or recover the vessel is re- 
served to the vendor. 

(3) If the requirements of the municipal law governing 
the right to fly the flag under which the vessel is sailing 
have not been fulfilled. 

No particular provision could be agreed upon in the case 
of vessels transferred to a neutral flag but remaining in the 
same trade and on the same route as before. It is fair to say, 
however, that such vessels would have a presumption against 
the legality of their transfer. 

'Art. 55, Decln. of London, Appendix. 
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Enemy character. — ^Upon the question of the status or char- 
acter of a merchant vessel in war time it may be regarded 
as settled that the flag carried is the test of its character. 
Upon the subject of the goods carried no agreement was 
reached, as the question of the domicile or nationality of the 
owner became involved, and our government was not prepared 
to give up domicile as a test of ownership, hence no agrees 
ment was reached and the question still remains open. 

Exemption of convoy from seaTch. — ^TJpon the question of 
exemption of neutral vessels from search while under neutral 
convoy the doctrine of exemption so long upheld by the United 
States was agreed to, and the responsibility for the convoyed 
vessels rests with the commander of the convoying vessel of 
war. 

Besistance to search. — In Article 63 of the Declaration of 
London it is held that " forcible resistance to the legitimate 
exercise of the right of stoppage, search and capture, involves 
in all cases the condemnation of the vessel. The cargo is 
liable to the same treatment as the cargo of an enemy vessel. 
Gk)ods belonging to the master or owner of the vessel are 
treated as enemy goods.'' ' 

' Appendix, p. 305. 
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APPENDIX I. 

^ THE DECL ARATION OF PARIS, 1856. 

DeCIABATION T?irflT>irr'>rTTffn[MAPyyyTM^y. T.Aig| SIGNED BY THE PlENIPO-* 
TENTIABIES OF G BEAT_ BBITAIN, AUSTRIA, P^AHCE. P bUSS IA, 

Rpsa iAf Sardinia, and Tjqb^et, Assembled in Congbess at 
Paris, April 16, 1856. 

The plenipotentiaries who signed the Treaty of Paris of March 
30th, 1856, assembled in conference, considering: 

That inaritiine law, in time of war, has l ong been the subj ect 
^ f il p p1i>rflMit i1*f*riit '>° ; 

That the u ncertainty of the law, and of the duties in such a 
matter, c^Ygfi rjnf_jn_ ijlffftrnnrfifl nf ftpinlon between neutrals and 
belligerents which may occasion serious diflElculties, and even 
conflicts; 

That it is consequently advaataggsus. to estahlish. a. uniform 
doctrine on so important a point; 

That the plenipotentiaries assembled in Congress at Paris can- 
not better respond to the intentions by which their governments 
are animated than by seeking to introduce into international re- 
lations fixed principles in this respect; 

The above-mentioned plenipotentiaries, being duly authorized, 
resolved to concert among themselves as to the means of attain- 
ing this object; and, having come to an agreement, have adopted 
the following solemn declaration: 

1. P^isateering^is, and remains abolished. 

2. The neutral flag co vers enemy'a ^goods. with the exception 
of contrabandT of war. 

3. NeutraPjgoodfl, with the exception of contraband of war, 
are not liable to capture under the enemy's flag. 

4. BUickades, in order to be binding, must be effective, that is 
to say, maintained by a force sufficient really to prevent access to 
the coast of the enemy. 

The governments of the undersigned plenipotentiaries engage 
to bring the present declaration to the knowledge of the states 

18 
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which have not taken part in the Congress of Paris, and to invite 
them to accede to it. 

Convinced that the maxims which they now proclaim cannot 
but be received with gratitude by the whole world, the under- 
signed plenipotentiaries doubt not that the efforts of their govern- 
ments to obtain the general adoption thereof will be crowned 
with full success. ^ 

The present declaration is not and shall not be binding, except 
between those powers who have acceded or shall accede to it. 
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REGULATIONS CONCERNING THE LAWS AND CUSTOMS 

OF LAND WARFARE. 

Section I. — Belligerents. 

Chapter I. — The Character of Belligerents, 

Article 1. 

The IgLWS, the rights, and the duties of -^r apply not only to 
the army, but also to militia and volu nteer organ izations com- 
bining'the following conditions: 

1. Having at their head a person who is responsible for his 
subordinates. 

2. Having a permanent dis tinctive sign recognizable at a dis- 
tance. 

3. Openly bearing arms. 

4. Conforming to the laws and customs of war in their oper- 
ations. 

In countries where the militia or volunteer organizations con- 
stitute or form part of the army, they are comprised under the 
denomination of army. 

Article 2. 

The inhabitants of an unoccupied territory who, on the approach 
of an enemy, spontaneously take up arms in order to repel the 
Invading troops, without having had time to organize in accord- 
ance with Article 1, shall be considered as a belligerent if they 
bear arms openly and respect the laws and customs of warfare. 
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Abticle 3. 

The armed forces of the belligerent parties may be composed 
of combatants and non-combatants. In case of capture by the 
enemy, both shall be entitled to treatment as prisoners of war. 

Chapter II. — Prisoners of War, 
Abticle 4. 

Prisoners of war are in the power of the hostile government, but 
not in that of individuals or detachments which have captured 
them. 

They must be treated humanely. 

All their personal belongings, except arms, horses, and military 
papers* remain their property. 

Abticle 5. 

Prisoners of war may be subjected to internment in a city, 
fortress, camp, or any place, and may be required not to go be- 
yond certain fixed limits. However, they shall not be confined 
except as an a bsolutel y i^ppoggflry T"^^"^ /^^ safety, and then 
only, during the continuance of the circumstances* which necessi- 
tate this measure. 

Abticle 6. 

A government may employ prisoners of war as laborers, accord- 
ing to their grade or aptitude, except officers. The labor shall not 
be excessively hard, and shall have no connection with the war 
operations. 

Prisoners of war may be permitted to work for the benefit of 
public departments or private parties, or for their own benefit. 

Labor performed for the government shall be paid for accord- 
ing to the schedules in force for soldiers of the national army 
performing the same labor, or, if there is no such schedule, then 
at rates commensurate with the work performed. 

When the work is done for the benefit of other public depart- 
ments or of private parties, the conditions thereof shall be regu- 
lated with the consent of the military authorities. 

The wages earned by the prisoners shall be utilized to mitigate 
their situation, the surplus being credited to them upon their 
discharge, after deducting the cost of maintenance. 
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Abticle 7. 

The government into whose power the prisoners of war have 
fallen shall be responsible for their maintenance. 

In the absence of a special agreement between the belligerents, 
the prisoners of war shall be treated on the same footing, -w^ith 
regard to food, bed, and clothing, as the troops of the government 
which has captured them. 

Article 8. 

Prisoners of war shall be subject to the laws, regulations, and 
orders in force in the army of the nation into whose power they 
have fallen. Any act of insubordination on their part shall war- 
rant the application of the necessary restrictive measures. 

Escaped prisoners who are recaptured before rejoining their 
army or before leaving the territory occupied by the army which 
has captured them, shall be amenable to disciplinary punishment. 

Prisoners who, after having succeeded in escaping, are again 
made prisoners, shall not be subject to any punishment for the 
previous escape. 

Article 9. 

Eivery prisoner of war shall be obliged to declare his real name 
and grade if asked, and if he should violate this rule he shall 
become liable to a restriction of the advantages accorded prison- 
ers of war of his category. 

Article 10. 

Prisoners of war may be released on parole if the laws of their 
own country so permit them, in which case they shall be obliged, 
on their personal honor, to fulfill scrupulously the engagements 
they have contracted, both with respect to their own govern- 
ment and the government which has taken them prisoners. 

In thip case their government shall be obliged to neither re- 
quire nor accept any service from them which is contrary to 
their, plighted word. 

Article 11. 

A prisoner of war cannot be compelled to accept his liberty on 
parole; neither shall the hostile government be obliged to grant 
the request of a prisoner who demands his release on parole. 
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Abticlb 12. 

Every prisoner of war released on parole and recaptured bear- 
ing arms against the government to which he had pledged his 
honor, or against its allies, shall forfeit the right to treatment 
as a prisoner of war and may be arraigned before the courts. 

Abticle 13. 

Persons who follow an army without being directly connected 
therewith, such as newspaper correspondents and reporters, sut- 
lers, and furnishers of supplies, who fall into the hands of the 
enemy, and whom the latter deems it necessary to hold, shall be 
entitled to treatment as prisoners of war, provided they possess 
a certificate of identity from the military authority of the army 
which they were accompanying. 

Abticle 14. 

A bureau of information regarding prisoners of war shall be 
established in each of the belligerent nations upon the beginning 
of hostilities, as well as in any neutral countries which may have 
taken belligerents on their territory. This bureau shall answer 
all inquiries made concerning the prisoners, and shall receive 
from the various competent authorities all /data regarding intern- 
ments, transfers, releases on parolk excl^anges, escapes, entries 
into hospitals, deaths, and other infbrmation necessary in order 
to prepare and keep up to date an ^nd;tvidual descriptive card 
for each prisoner of war. The bureaui should keep on this card 
the regimental number, name, age, mace of residence, grade, 
regiment, wounds, date and place of capuire, date of internment, 
of wounds, and of death, as well as allVpecial remarks. Upon 
the conclusion of peace the descriptive card shall be delivered 
to the government of the other belli^rent.> 

It shall also be the duty of the information bureau to gather 
and keep together all articles of personal use, valuable papers, 
letters, etc., which are found on the /fields of ftattle or left behind 
by prisoners released on parole, exdnanged, or\ escaping, or dying 
in hospitals or ambulances, and to transmit the\a. to the interested 
parties. / 

Abticle/ 15. 

Societies for the relief of prisonBrs of war, refeularly organized 
under the laws of their country ^or the purpose of acting as in- 
termediaries in the dispensation qff charity, shall, as well as their 

» 
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duly authorized agents, be accorded every facility consistent witb 
military necessities and administrative rules in order to carry out 
effectively their mission of >humanity. The agents of these so- 
cieties may be permitted to distribute relief at internment depots 
as well as at the halting plac^ of prisoners returned to their 
country, upon obtaining a personal permit issued by the military 
authority, and upon pledging themselves^ in writing to submit to 
all the measures for the maintenance pi order and safety which 
the latter may prescribe. 

Abticle 

The information bureaus shal/en^oy the franking privilege. 
Letters, drafts, and postal mon^y ord^s, as well as parcels-post 
addressed to prisoners of war or mailedXby them, shall be exempt 
from any postage, both in the/countries o| origin and destination, 
and in the intermediate coiuitries. 

Donations and relief iiykind intended for prisoners of war 
shall be admitted free from all import and other duties, as well 
as from charges for transportation on railroads operated by the 
government. 

Abticle 17. 

Officers who become prisoners shall receive the pay to which 
officers of the same grade are entitled in the country where they 
are being detained, the amount to be repaid by their government. 

Article 18. 

Prisoners of war shall be allowed perfect freedom in the exer- 
cise of their religious worship, including the right to attend the 
services of their creed, provided only that they conform to the 
measures prescribed by the military authorities for the mainte- 
nance of order and safety. 

Article 19. 

The wills of prisoners of war shall be received or drawn up in 
the same manner as those of soldiers of the national army. 

The same rules shall be followed with regard to certificates 
of death and the burial of prisoners of war, taking into account 
their grade and rank. 

Article 20. 

After the conclusion of peace, the prisoners of war shall be sent 
to their country as soon as possible. 
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Chafteb III. — Sick and Wounded, 

Abticle 21. 

The obligations of the belligerents regarding the care of the 
sick and wounded shall be governed by the Geneva Convention. 

Section II. — ^Hostilities. 

Chapteb I. — The means of injuring the enemy, sieges and 

"bombardments. 

Article 22. 

Belligerents have not an unlimited right in the choice of means 
of injuring the enemy. 

Abticle 23. 

Besides the prohibitions established by special conventions, it 
is particularly forbidden: 

0. To use poison or poisoned weapons. 

6. To kill or wound through treachery persons belonging to 
the hostile nation or army. 

c. To kill or wound an enemy who, having laid down his arms 
or having no longer any means of defense, has surrendered at 
discretion. 

d. To declare that no quarter will be given. 

6. To employ weapons, projectiles, or substances of such a na- 
ture as to cause unnecessary pain. 

f. To make improper use of the flag of truce, of the national 
flag, or of the military insignia and uniform of the enemy, as 
well as of the distinctive signs of the Geneva Convention. 

fir. To destroy or seize property belonging to the enemy, except 
where such destruction or seizure is imperiously demanded by the 
necessities of the war. 

h. To declare extinguished, suspended, or barred the rights and 
choses in action of the nationals of the adversary. 

A belligerent is also prohibited from compelling the nationals 
of the adversary to take part in military operations against their 
country, even in case they were in his service before the com- 
mencement of the war. 

Article 24. 

Strategems and the employment of the necessary means to ob- 
tain information concerning the enemy and the topography of 
the country are considered permissible. 
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Abticle 25. 

It is forbidden to attack or bombard undefended cities, villages, 
dwellings, or buildings, whatever be the means employed. 

Abticle 26. 

The commander of the attacking forces shall, before com- 
mencing bombardment, do everything in his power to warn the 
authorities, except in case of an attack by main force. 

Abticle 27. 

During sieges and bombardments all necessary measures should 
be taken to spare, as far as possible, buildings devoted to religious 
worship, arts, science, and charity, historical monuments, hos- 
pitals, and places of assembly of sick and wounded, provided they 
be not used at the same time for a military purpose. 

It shall be the duty of the besieged to designate these build- 
ings or places of assembly by special visible signs which shall 
be made known beforehand to the besieger. 

Abticle 28. 

The giving up of a city or place to plunder, even when taken 
by assault, is prohibited. 

Chapteb II. — Spies. 
Abticle 29. 

No person shall be considered as a spy except such as, acting 
clandestinely or under a false pretext, obtains or seeks to obtain 
information within the zone of operations of a belligerent with 
the intention of communicating them to the adversary. 

Therefore, undisguised soldiers who have entered the zone of op- 
erations of the hostile army for the purpose of obtaining informa- 
tion shall not be considered as spies. Neither shall soldiers or 
civilians openly performing their duties and engaged in the trans- 
mission of dispatches, either to their own or the hostile army, 
be so considered. This applies equally to individuals sent in bal- 
loons for the purpose of transmitting dispatches, and the general 
keeping up of communications between the different parts of an 
army or territory. 
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Article 30. 

A spy caught in the act shall not be punished without first 
having a trial. 

Abticle 31. 

A spy who, having rejoined the army to which he belongs, is 
calptured later on by the enemy, shall be treated as a prisoner 
of war and shall incur no responsibility for his previous acts as 
a spy. 

Chapter III. — Envoys hearing flags of truce. 

Article 32. 

A person authorized by one of the belligerents to enter into 
negotiations with the other and appearing with a white flag shall 
be considered as an envoy. He, as well as the trumpeter, bugler, 
or drummer, the flag-bearer, and interpreter accompanying him, 
shall be held inviolable. 

Article 33. 

A military commander to whom an envoy is sent is not obliged 
to receive him under all circumstances. 

He may take all measures necessary in order to prevent the 
envoy from taking advantage of his mission for the purpose of 
gaining information. 

In case of abuse, he has a right to detain the envoy temporarily. 

Article 34. 

The envoy shall lose his rights to inviolability if it is positively 
and irrefutably proven that he has availed himself of his privi- 
leged position in order to provoke or commit an act of treason. 

Chapter IV. — Capitulations, 
Article 35. 

Capitulations made between the contracting parties must take 
into account the rules of military honor. 

Once agreed upon, they should be scrupulously observed by both 
parties. 
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Chafteb V. — Armistices. 

Abticle 36. 

An armistice suspends military operations by mutual agreement 
of the belligerent parties. If the duration thereof is not fixed, the 
belligerent parties may resume operations at any time provided, 
however, that the enemy is opportunely notified in accordance 
with the conditions of the armistice. 

Article 37. 

The armistice may be general or local. The former suspends 
warlike operations between the belligerent nations everywhere; 
the latter only between certain parts of the belligerent armies 
and within a certain district. 

Abticle 38. 

The armistice should be made known officially and in due time 
to the proper authorities and to the troops. Hostilities are im- 
mediately suspended after the notification or at the appointed 
time. 

Abticle 39. 

The contracting parties shall determine in the clauses of the 
armistice the relations which shall take place with the inhabit- 
ants and between themselves about the seat of war. 

Article 40. 

Any serious violation of the armistice by either party shall 
give the other a right to denounce it and even to resume hos- 
tilities at once in urgent cases. 

Article 41. 

A violation of the clauses of the armistice by individuals acting 
on their own initiative shall only give a right to demand the 
punishment of the guilty persons and an indemnity for the losses 
sustained, if any there be. 

Section III. — Military Authority upon the Territory of the 

Enemy. 

Article 42. 

A territory is considered as being occupied when it is actually 
under the authority of the hostile army. 
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The occupation extends only to the regions where this authority- 
is established and capable of being asserted. 

Abticle 43. 

When the legally constituted authority has actually passed into 
the hands of the occupant, the latter shall take all measures 
within his power to restore and, as far as possible, to insure pub- 
lic order and life, respecting the laws iq. force in the country 
unless absolutely prevented. 

Abticle 44. 

A belligerent is forbidden to compel the inhabitants of an occu- 
pied territory to furnish information concerning the army of the 
other belligerent or concerning his means of defense. 

Abticle 45. 

Compelling the people of an occupied territory to take an oath 
of allegiance to a hostile power is prohibited. 

Abticle 46. 

The honor and the rights of the family, the life of individuals, 
and private property, as well as religious convictions and religious 
worship, should be respected. 

Private property shall not be confiscated. 

Abticle 47. 
Looting is positively forbidden. 

Abticle 48. 

If the taxes, duties, and tolls established for the benefit of the 
nation are collected by the occupant within the occupied territory, 
it shall be done as far as possible in accordance with the rules of 
assessment and distribution in force, the occupant incurring the 
obligation to defray the expenses of administration of the occu- 
pied territory to the extent to which the legal government was 
obliged to do so. 

Abticle 49. 

If, besides the taxes referred to in the foregoing paragraph, 
the occupant collects other contributions in money in the occu- 
pied territory, it shall only be for the needs of the army or of the 
administration of said territory. 
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Abticle 50. 

No public penalty, pecuniary or otherwise, shall be pronounced 
against the inhabitants on account of individual acts for whicli 
they cannot be considered as collectively responsible. 

Abticus 51. 

No tax shall be collected except by virtue of a written order 
and under the respon^bility of a commander-in-chief. 

As far as possible the taxes shall be collected in accordance with 
the rules of assessment and distribution in force. 

A receipt shall be given the taxpayers for every tax paid. 

Abticle 52. 

Requisitions in kind and services can only be levied on com- 
munes and inhabitants for the needs of the army of occupation. 
They shall be in accordance with the resources of the country 
and of such a character as not to oblige the inhabitants to take 
part in the war operations against their country. 

These requisitions and services shall be levied only by authority 
of the commander in the locality occupied. 

Supplies furnished in kind shall be paid for in cash as far as 
possible, otherwise a receipt shall be given therefor and the 
amounts due paid as soon as possible. 

Abticij: 53. 

An army occupying a territory may seize only the specie, funds, 
and collectible securities which are actually the property of the 
state, depots of arms, means of transportation, stores, and pro- 
visions, and, in general, all movable property of the government 
capable of being used in the military operations. 

All means used on land, sea, or in the air for the transmission 
of information or the transportation of passengers or freight, ex- 
cept where governed by maritime law, stores of arms, and, in 
general, all kinds of munitions of war, may be seized even if they 
belong to private parties, but they must be restored and the in- 
demnities shall be fixed upon the conclusion of peace. 

Abticle 54. 

Submarine cables connecting an occupied territory with a neu- 
tral territory shall not be seized or destroyed except in case of 
absolute necessity. They must also be restored and the indem- 
nities adjusted upon the conclusion of peace. 
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Abticle 55. 

The occupying nation shall consider itself merely as the ad- 
ministrator and usufructuary of the public buildings, real estate, 
forests, and farms belonging to the hostile government and situ- 
ated within the occupied territory. It shall protect this property 
and administer it in accordance with the rules governing usu- 
fructs. 

Abticle 56. 

The property of communes, of institutions devoted to religious 
worship, charity, and instruction, or to arts and sciences, even 
when belonging to the government, shall be treated as private 
property. 

Any seizure, destruction, or intentional injury of such institu- 
tions, or of historical monuments, or works of art or science is 
prohibited and should be prosecuted. 



APPEITDIX III. 

CONVENTION FOR THE ADAPTATION OF THE PRINCIPLES 
OF THE GENEVA CONVENTION TO MARITIME WAR- 
FARE. 

His Majesty, the Emperor of Germany, King of Prussia; etc., 
etc.: 

Animated alike by the desire to diminish, as far as depends on 
them, the inevitable evils of war; and wishing with this object 
to adapt to maritime warfare the principles of the Geneva Con- 
vention of July 6, 1906, have resolved to conclude a convention 
for the purpose of revising the convention of July, 29, 1899, rela- 
tive to this question, and have appointed the following as their 
plenipotentiaries : 

[Names of plenipotentiaries.] 

Who, after having deposited their full powers, found in good 
and due form, have agreed upon the following provisions: 

Abticle 1. 

Military hospital ships, that is to say, ships constructed or as- 
signed by states specially and solely for the purpose of assisting 
the wounded, sick, or shipwrecked, the names of which shall have 
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been communicated to the belligerent powers at the beginning: or 
during the course of hostilities, and in any case before they are 
employed, shall be respected and cannot be captured while hos- 
tilities last. 

These ships, moreover, are not on the same footing as men-of- 
war as regards their stay in a neutral port; 
» 

Article 2. 

Hospital ships, equipped wholly or in part at the cost of private 
individuals or ofl&cially recognized relief societies, shall likewise 
be respected and exempt from capture, provided the belligerent 
power to whom they belong has given them an official commission 
and has notified their names to the hostile power at the com- 
mencement of or during hostilities, and in any case before they 
are employed. 

These ships should be furnished with a certificate from the com- 
petent authorities, declaring that they had been under their con- 
trol while fitting out and on final departure. 

Abticle 3. 

Hospital ships, equipped whally or in part at the cost of private 
individuals or officially recognized societies of neutral countries, 
shall be respected and exempt from capture, on condition that 
they shall have placed themselves under the direction of one of 
the belligerents, with the previous assent of their own govern- 
ment and with the authorization of the belligerent himself, and 
that the said belligerent shall have notified their names to the 
belligerent powers at the commencement of or during hostilities, 
and in any case before they are employed. 

Abticle 4. 

The ships mentioned in Articles 1, 2, and 3 shall afford relief 
and assistance to the wounded, sick, and shipwrecked of the bel- 
ligerents independently of their nationality. 

The governments agree not to use these ships for any military 
purpose. 

These ships must not in any way hamper the movements of the 
combatants. 

During and after an engagement they will act at their own 
risk and peril. 



Appendices 287 

The belligerents shall have the right to control and visit them; 
they can refuse their co-operation, order them off, make them take 
a certain course, and put a commissioner on board; they can even 
detain them, if important circumstances require it. 

As far as possible the belligerents shall enter on the log of the 
hospital ships the orders they give them. 

Article 5. 

The military hospital ships shall be distinguished by being 
painted white outside, with a horizontal band of green about a 
metre and a half in breadth. 

The ships mentioned in Articles 2 and 3 shall be distinguished 
by being painted white outside, with a horizontal band of red 
about a metre and a half in breadth. 

The boats of the ships above mentioned, as well as small craft 
which may be used for hospital work, shall be distinguished by 
similar painting. 

All hospital ships shall make themselves known by hoisting, to- 
gether with their national flag, the white flag with a red cross 
provided by the Geneva Convention, and in addition, if under the 
jurisdiction of a neutral state, by hoisting on the mainmast the 
national flag of the belligerent under whose direction they have 
placed themselves. 

The hospital ships when detained by the enemy under the pro- 
visions of Article 4 shall. haul down the national flag of the bel- 
ligerent to whom they appertain. 

The ships and boats above mentioned which wish to be shown, 
during the night, the consideration which is their due, shall take, 
with the consent of the belligerent they accompany, the necessary 
measures in order to make the painting that characterizes them 
sufficiently apparent 

Article 6. 

The distinctive signs provided for in Article 5 can only be used, 
in time of peace or in time of war, for the protection or to desig- 
nate the ships therein mentioned. 

Article 7. 

In the case of an encounter on board a war vessel, the in- 
firmaries (i. e., the hospital wards of the ship) shall be respected 
and saved to as great an extent as possible. 
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These infirmaries and their material remain subject to the lainrs 
of warfare, but cannot be alienated from their use, so long: as 
they are needed by the wounded or sick. 

However, the commanding officer who has them in his poiver 
has the right to dispose of them, in a case of important military 
necessity, by previously talcing care of the wounded and sick 
therein. 

Abticle 8. 

The protection due to hospital ships and infirmaries of vessels 
ceases if they are used to commit acts detrimental to the enemy. 

The fact that the personnel of these ships and infirmaries is 
armed for the maintenance of order and the defense of the 
wounded and sick, as well as the fact of the presence on board 
of a wireless telegraphic installation, is not to be considered of 
a nature to justify the* withdrawal of protection. 

« 

Articxe 9. 

The belligerents shall be able to appeal to the charitable zeal 
of the commanders of merchant vessels, yachts, or neutral vessels 
to take on board and care for the wounded and sick. 

The vessels that shall have answered this appeal, as well as 
those which shall have spontaneously sheltered the wounded, sick, 
or shipwrecked, shall be benefited by special protection and certain 
immunities. In no case shall they be captured for the fact of 
such a cargo; but, excepting promises that may have been made 
them, they shall be liable to capture for the violations of neutral- 
ity they may have committed. 

Abticle 10. 

The religious, medical, or hospital staff of any captured ship 
s Inviolable, and its members cannot be made prisoners of war. 
^ leaving the ship they take with them the effects and surgical 
® ruments which are their own private property. 

staff shall continue to discharge its duties while neces- 
ni , • ^'^^ can afterwards leave when the commander-in-chief con- 

their \^^^*^®''®^^^ must guarantee to the staff that has fallen into 
of the ^^^® ^^® same allowances and the same salary as the staff 
same grades of their own navy. 
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Article 11. 

The sailors and soldiers who are taken on board, and other per- 
sons officially connected with the army or navy, when sick or 
wounded, to whatever nation they belong, shall be protected and 
looked after by the captors. 

Article 12. 

Every war ship of a belligerent can claim the delivery of the 
wounded, sick or shipwrecked that are on board military hospital 
.ships, hospital ships of relief societies or of private parties, mer- 
chant vessels, yachts and boats, whatever the nationality of these 
vessels may be. 

Article 13. 

If wounded, sick, or shipwrecked persons are sheltered on board 
a neutral war ship, measures shall be taken to prevent their again 
taking part in the operations of war. 

Article 14. 

The shipwrecked, wounded, or sick of one of the belligerents 
who fall into the hands of the other are prisoners of war. The 
captor must decide, according to circumstances, whether it is 
best to keep them or send them to a port of his own country, to 
a neutral port, or even to a hostile port. In the last event, 
prisoners thus delivered up to their country cannot serve as long 
as the war lasts. 

Article 15. 

The shipwrecked, wounded or sick that are landed in a neutral 
port with the consent of the local authority shall, unless a con- 
trary arrangement exists between the neutral power and the bel- 
ligerent powers, be guarded by the neutral power in such manner 
as to prevent their taking part in the operations of war. 

The hospital and internment expenses shall be borne by the 
power to whom the shipwrecked, wounded, or sick belong. 

Article 16. 

After each engagement the two belligerent parties shall, in so 
far as military interests allow them, take measures to search for 
the shipwrecked, wounded, and sick, to have then protected, as 
well as the dead, from looting and bad treatment. 

19 
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They shall watch that the hurial. Immersion (hurial at sea) or 
cremation of the dead is preceded by a careful examination of 
their bodies. 

Abticus 17. 

Each belligerent shall send, as soon as possible, to the authori- 
ties of its country, navy or army, the identification marks or mili- 
tary badges found on the dead, and the list of names of the 
wounded or sick taken in charge. 

The belligerents shall keep each other reciprocally informed of 
internments and transfers, as well as of admissions into hospitals 
and of deaths occurring among the wounded and sick in their 
power. They shall collect all things of personal use, valuables, 
letters, etc., that are found on the captured vessels, or left by 
the wounded or sick dying in hospitals, in order to have them 
transmitted to the interested parties by the authorities of their 
country. 

Abticle 18. 

Provisions of the present convention only apply between the 
contracting powers when the belligerents are all parties to the 
convention 

Article 19. 

The commanders-in-chief of belligerent fleets shall see to the 
execution of the details of the preceding articles, as well as to 
unforeseen cases, according to the instructions of their respective 
governments, and conformably to the general principles of the 
present convention. 

Abticle 20. 

The signatory powers shall take all necessary measures to in- 
struct their navies, and especially the protected personnel, w^ith 
regard to the provisions of the present convention and to bring 
them to the knowledge of the public. 

Abticle 21. 

The signatory powers also pledge themselves to take or to pro- 
pose to their legislative bodies, in case of insufficiency in their 
penal laws, the necessary measures to repress, in time of war, 
individual acts of looting and bad treatment of the wounded and 
sick of the navies, and also to punish, as usurpation of military 
insignia, the improper use of the distinctive signs designated In 
Article 5 for vessels not protected by the present convention. 



Appendices 291 

They shall communicate to each other, through the intermediary 
of the Government of the Netherlands, the provisions relative to 
such repression, five years at the latest after the ratification of 
the present convention. 

Abticle 22. 

In case of war operations between the land and sea forces of 
the belligerents, the provisions of the present convention shall 
only be applicable to the embarked forces. 



APPENDIX IV. 
DECLAEATION OF LONDON". 

PRELIMINARY PROVISION. 

The signatory powers are agreed that the rules contained in the 
following chapters correspond in substance with the generally 
recognized principles of international law. 

Chapter I. — Blockade in time of war, 

Abticle 1. 

A blockade must not extend beyond the ports and coasts be- 
longing to or occupied by the enemy. 

Abticij: 2. 

In accordance with the Declaration of Paris of 1856, a blockade 
in order to be binding must be effective — that is to say, it must 
be maintained by a force sufficient really to prevent access to 
the enemy coastline. 

Abticle 3. 

The question whether a blockade is effective is a question of 
fact. 

Article 4. 

A blockade is not regarded as raised if the blockading force is 
temporarily withdrawn on account of stress of weather. 

Article 5. 

A blockade must be applied impartially to the ships of all 
nations. 
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Abticle 6. 

The commander of a blockading force may give permission to 
a warship to enter, and subsequently to leave, a blockaded port. 

Abticle 7. 

In circumstances of distress, acknowledged by an officer of the 
blockading force, a neutral vessel may enter a place under block- 
ade and subsequently leave it, provided that she has neither dis- 
charged* nor shipped any cargo there. 

Abticle 8. 

A blockade, in order to be binding, must be declared in accord- 
ance with Article 9, and notified in accordance with Articles 11 
and 16. 

Abticle 9. 

A declaration of blockade is made either by the blockading 
power or by the naval authorities acting in its name. 
It specifies — 

(1) The date when the blockade begins. 

(2) The geographical limits of the coastline under blockade. 

(3) The period within which neutral vessels may come out. 

Abticle 10. 

If the operations of the blockading power, or of the naval au- 
thorities acting in its name, do not tally with the particulars, 
which, in accordance with Article 9, (1) and (2), must be in- 
serted in the declaration of blockade, the declaration is void, 
and a new declaration is necessary in order to make the blockade 
operative. 

Abticle 11. 

A declaration of blockade is notified — 

(1) To neutral powers, by the blockading power by means of 
a communication addressed to the governments direct, or to their 
representatives accredited to it; 

(2) To the local authorities, by the officer commanding the 
blockading force. The local authorities will, in turn, inform the 
foreign consular officers at the port or on the coastline under 
blockade as soon as possible. 
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Abticlb 12. 

The rules as to declaration and notification of blockade apply 
to cases where the limits of a blockade are extended, or where 
a blockade is re-established after having been raised. 

Article 13. 

The voluntary raising of a blockade, as also any restriction in i 

the limits of a blockade, must be notified in the manner pre- | 

scribed by Article 11. I 

Abticle 14. 

The liability of a neutral vessel to capture for breach of block- 
ade is contingent on her knowledge, actual or presumptive, of 
the blockade. 

Abticle 15. 

Failing proof to the contrary, knowledge of the blockade is pre- 
sumed if the vessel left a neutral port subsequently to the noti- 
fication of the blockade to the power to which such port belongs, 
provided that such notification was made in sufficient time. 

Article 16. 

If a vessel approaching a blockaded port has no knowledge, 
actual or presumptive, of the blockade, the notification must be 
made to the vessel itself by an-offixieiuof one of the ships of the 
blockading force. This notification should be entered in the 
vessel's logbook, and must state the day and hour, and the geo- 
graphical position of the vessel at the time. 

If through the negligence of the officer commanding the blockad- 
ing force no declaration of blockade has been notified to the local 
authorities, or, if in the declaration, as notified, no period has 
been mentioned within which neutral vessels may come out, a 
neutral vessel coming out of the blockaded port must be allowed 
to pass free. 

Article 17. 

^JfiUtcal vessels may not be captured for breach of blockade 
except within the area of operations of the warships detailed to j 

render the blockade effective. 

Article 18. 

The blockading forces must not bar access to neutral ports 
or coasts. 
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AxncLE 19. 

Whatever may be the ulterior destination of a vessel or of tier 
cargo, she cannot be captured for breach *of blockade, if, at tlie 
moment, she is on her way to a non-blockaded port. 

Abticle 20. 

A vessel which has broken blockade outwards, or which has 
attempted to break blockade inwards, is liable to capture so long 
as she is pursued by a ship of the blockading force. If the pur- 
suit is abandoned, or if the blockade is raised, her capture can 
no longer be effected. 

Abticle 21. 

A vessel found guilty of breach of blockade is liable to con- 
demnation. The cargo is also condemned, unless it is proved 
that at the time of the shipment of the goods t^ shiitftec^^either 
knew nor could have known of the intention to break the blockade. 

Chapteb II. — Contraband of War, 

Abticle 22. 

The following articles may, without notice, be treated as con- 
traband of war, under the name of absolute contraband: 

(1) Arms of all kinds, including arms for sporting purposes, 
and their distinctive component parts. 

(2) Projectiles, charges, and cartridges of all kinds, and their 
distinctive component parts. 

(3) Powder and explosives specially prepared for use in war. 

(4) Gun-mountings, limber boxes, limbers, military wagons, 
field-forges, and their distinctive component parts. 

(5) Clothing and equipment of a distinctively military char- 
acter. 

(6) All kinds of harness of a distinctively military character. 

(7) Saddle, draught, and pack animals suitable for use in war. 

(8) Articles of camp equipment, and their distinctive com- 
Poiient parts. 

(9) Armor plates. 

^10) Warships, including boats, and their distinctive compo- 
^®^t parts of such a nature that they can only be used on a 
^^«sel of war. 
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(11) Implements and apparatus designed exclusively for the 
manufacture of munitions of war, for the manufacture or repair 
of arms, or war material for use on land or sea. 

Abticle 23. 

Articles exclusively used for war may be added to the list of 
absolute contraband by a declaration, which must be notified. 

Such notification must be addressed to the governments of other 
powers, or to their representatives accredited to the power making 
the declaration. A notification made after the outbreak of hos- 
tilities is addressed only to neutral powers. 

Abticle 24. 

The following articles, susceptible of use in war as well as 
for purposes of peace, may, without notice, be treated as contra- 
band of war, under the name of conditional contraband: — 

(1) Foodstuffs. 

(2) Forage and grain, suitable for feeding animals. 

(3) Clothing, fabrics for clothing, and boots and shoes, suit- 
able for use in war. 

(4) Gold and silver in coin or bullion; paper money. 

(5) Vehicles of all kinds available for use in war, and their 
component parts. 

(6) Vessels, craft and boats of all kinds; floating docks, parts 
of docks, and their component parts. 

(7) Railway material, both fixed and rolling-stock, and ma- 
terial for telegraphs, wireless telegraphs and telephones. 

(8) Balloons and flying machines, and their distinctive com- 
ponent parts, together with accessories and articles recognizable 
as intended for use in connection with balloons and flying ma- 
chines. 

(9) PMel; lubricants. 

(10) Powder and explosives not specially prepared for use in 
war. 

(11) Barbed wire and implements for flxing and cutting the 
same. 

(12) Horseshoes and shoeing materials. 

(13) Harness and saddlery. 

(14) Field-glasses, telescopes, chronometers, and all kinds of 
nautical instruments. 
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Abticle 25. 

Articles susceptible of use in war as -well as for purposes of 
peace, other than those enumerated in Articles 22 and 24, may 
be added to the list of conditional contraband by a declaration, 
which must be notified in the manner provided for in the second 
paragraph of Article 23. 

Abticle 26. 

If a power waives, so far as it is concerned, the right to treat 
as contraband of war an article comprised in any of the classes 
enumerated in Articles 22 and 24, such intention shall be an- 
nounced by a declaration, which must be notified in the manner 
provided for in the second paragraph of Article 23. 

Abticle 27. 

Articles which are not susceptible of use in war may not be 
declared contraband of war. 

Abticle 28. 

The following may not be declared contraband of war: — 

(1) Raw cotton, wool, silk, jute, flax, hemp, and other raw 
materials of the textile industries, and yarns of the same. 

(2) Oil seeds and nuts; copra. 

(3) Rubber, resins, gums and lacs; hops. 

(4) Raw hides and horns, bones and ivory. 

(5) Natural and artificial manures, including nitrates and 
phosphates for agricultural purposes. 

(6) Metallic ores. 

(7) Earths, clays, lime, chalk, stone, including marble, bricks, 
slates and tiles. 

(8) Chinaware and glass. 

(9) Paper and paper-making materials. 

(10) Soap, paint and colors, including articles exclusively used 
in their manufacture, and varnish. 

(11) Bleaching powder, soda ash, caustic soda, salt cake, am- 
monia, sulphate of ammonia, and sulphate of copper. 

(12) Agricultural, mining, textile and printing machinery. 

(13) Precious and semi-precious stones, pearls, mother-of-pearl 
and coral. 

(14) Clocks and watches, other than chronometers. 

(15) Fashion and fancy goods. 
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(16) Featfiers of all kinds, hairs and bristles. 

(17) Articles of household furniture and decoration; office 
furniture and requisites. 

Article 29. 

Likewise the following may not be treated as contraband of 
war: 

(1) Articles serving exclusively to aid the sick and wounded. 
They can, however, in case of urgent military necessity and sub- 
ject to the payment of compensation, be requisitioned, if their 
destination is that specified in Article 30. 

(2) Articles intended for the use of the vessel in which they 
are found, as well as those intended for the use of her crew and 
passengers during the voyage. 

Abticle 30. 

Absolute contraband is liable to capture if it is shown to be 
destined to territory belonging to or occupied by the enemy, or 
to the armed forces of the enemy. It is immaterial whether 
the carriage of the goods is direct or entails transhipment or a 
subsequent transport by land. 

Abticle 31. 

Proof of the destination specified in Article 30 is complete in 
the following cases: 

(1) When the goods are documented for discharge in an enemy 
port, or for delivery to the armed forces of the enemy. 

(2) When the vessel is to call at enemy ports only, or when 
she is to touch at an enemy port or meet the armed forces of 
the enemy before reaching the neutral port for which the goods 
in question are documented. 

Article 32. 

Where a vessel is carrying absolute contraband, her papers are 
conclusive proof as to the voyage on which she is engaged, unless 
she is found clearly out of the course indicated by her papers 
and unable to give adequate reasons to justify such deviation. 

Article 33. 

Conditional contraband is liable to capture if it is shown to be 
destined for the use of the armed forces or of a government de- 
partment of the enemy state, unless in this latter caseTKe circtrm- 
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stances show that the goods cannot in fact be used for tlie pur- 
poses of the war in progress. This latter exception does not 
apply to a consignment coming under Article 24 (4). 

Abticub 34. 

The destination referred to in Article 33 is presumed to exist 
if the goods are consigned to enemy authorities, or to a contractor 
established in the enemy country who, as a matter of common 
knowledge, supplies articles of this kind to the enemy. A similar 
presumption arises if the goods are consigned to a fortified place 
belonging to the enemy, or other place serving as a base for the 
armed forces of the enemy. No such presumption, however, arises 
in the case of a merchant vessel boimd for one of these places 
if it is sought to prove that she herself is contraband. 

In cases where the above presumptions do not arise, tlie desti- 
nation is presumed to be innocent. 

The presumptions set up by this article may be rebutted. 

AinTCLE 35. 

Conditional contraband is not liable to capture, except T7hen 
found on board a vessel bound for territory belonging to or 
occupied by the enemy, or for the armed forces of the enemy, and 
when it is not to be discharged in an intervening neutral port. 

The ship's papers are conclusive proof both as to the voyage 
on which the vessel is engaged and as to the port of discharge 
of the goods, unless she is found clearly out of the course indi- 
cated by her papers, and unable to give adequate reasons to 
Justify such deviation. 

Abticle 36. 

Notwithstanding the provisions of Article 35, conditional con- 
traband, if shown to have the destination referred to in Article 
33, is liable to capture in cases where the enemy country has no 
sea-board. 

Abticle 37. 

A vessel carrying goods liable to capture as absolute or condi- 
tional contraband may be captured on the high seas or in the ter- 
J'ltorial waters of the belligerents throughout the whole of her 
Voyage, even if she is to touch at a port of call before reaching 
the hostile destination. 
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Article 38. 

A vessel may not be captured on the ground that she has car- 
ried contraband on a previous occasion if such carriage is in 
point of fact at an end. 

Abticle 39. 

Contraband goods are liable to condemnation. 

Abticle 40. 

A vessel carrying contraband may be condemned if the contra- 
band, reckoned either by value, weight, volume or freight, forms 
more than half the cargo. 

Abticle 41. 

If a vessel carrying contraband is released, she may be con- 
demned to pay the costs and expenses incurred by the captor in 
respect of the proceedings in the national prize court and the 
custody of the ship and cargo during the proceedings. 

Abticle 42. 

Goods which belong to the owner of the contraband, and are 
on board the same vessel are liable to condemnation. 

Abticle 43. 

If a vessel is encountered at sea while unaware of the outbreak 
of hostilities or of the declaration of contraband which applies 
to her cargo, the contraband cannot be condemned except on pay- 
ment of compensation; the vessel herself and the remainder of 
the cargo are not liable to condemnation or to costs and expenses 
referred to in Article 41. The same rule applies if the master, 
after becoming aware of the outbreak of hostilities, or of the 
declaration of contraband, has had no opportunity of discharging 
the contraband. 

A vessel is deemed to be aware of the existence of a state of 
war, or of a declaration of contraband, if she left a neutral port 
subsequently to the notification to the power to which such port 
belongs of the outbreak of hostilities or of the declaration of 
contraband respectively, provided that such notification was made 
in sufficient time. A vessel is also deemed to be aware of the 
existence of a state of war if she left an enemy port after the 
outbreak of hostilities. 
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Abticxe 44. 



A vessel which has b«en stopped on the grouBd tbat she Is 
carrytng contraband, and which is not liable to condenutation an 
account of the proportion of contraband on board, may, -when the 
circumstances permit, be allowed to continue ber Toyage if the 
master is willing to hand over the contraband to the belUeerent 
warship. 

The delivery of the contraband must be entered by the captor 
on the logbook of the vessel atopped, and the master mnst ^ve 
the captor duly certified copies of all relevant papers. 

The captor is at lllierty to destroy the contraband that has 
been handed over to him under these conditions. 

Chaptee III. — Unneutral Service. 



A nentral vessel will be condemned and will. In a general way, 
receive the same treatment as a neutral vessel liable to condem- 
nation for carriage of contraband: 

(1) If she is oD a voyage specially undertaken with a view 
the transport of individual. i^ssepgers who are embodied in 
t e armed forces of the enemy, or with a view to the transmls- 
*'°° "' 'llaUiSence in the interest of the enemy. 
^f^^ • *<* tl»e knowledge of either the owner, the charterer or 

enem^o*^"^' ^^^ '^ ^rftnapnrtinp— -tniUtarv iiPtar;hn»-iH of the 
directiv ^^^ ""^ "aore persoDS who, in the course of the voyage, 

In the^^*^ "** operatiosB of the enemy. 
to the ovoe *^ ^'*^^'fled under the above heads, goods belonging 

The provlsi** *^^ vessel are likewise liable to condemnation. 
'8 encountered"* *" **** present article do not apply if the vessel 
""""- *' *""■ ~* "le unaware of the outbreak of hos- 

ier becoming aware of the outbreak 
ipportunlty of disembarking the pas- 
ned to be aware of tbe existence of a 
enemy port subsequently to the out- 
eutral port subsequently to the noti- 
lostilities to the power to which such 
such notification was made la suffi- 



Appendices 301 

Abticlb 46. 

A neutral vessel will be condemned and^ in a general way, 
receive the same treatment as would be applicable to her if she 
"were an enemy merchant vessel: — 

(1) If she takes a direct part in the hostilities. 

(2) If she is under the orders or control of an agent placed on 
board by the enemy government. 

(3) If she is in the exclusive employment of the enemy gov- 
ernment. 

(4) If she is exclusively engaged at the time either in the 
transport of enemy troops or in the transmission of intelligence 
in the interest of the enemy. 

In the cases covered by the present article, goods belonging to 
the owner of the vessel are likewise liable to condemnation. 

Article 47. 

Any Individual embodied in the armed forces of the enemy who 
is found on board a neutral merchant vessel, may be made a 
prisoner of war, even though there be no ground for the capture 
of the vessel. 

Chapteb IV. — Destruction of Neutral Prizes. 

Abticle 48. 

A neutral vessel which has been captured may not be destroyed 
by the captor; she must be taken into such port as is proper for 
the determination there of all questions concerning the validity 
of the capture. 

Article 49. 

As an exception, a neutral vessel which has been captured by a 
belligerent warship, and which would be liable to condemnation, 
may be destroyed if the observance of Article 48 would involve 
danger to the safety of the warship or to the success of the 
operations in which she is engaged at the time. 

Article 50. 

Before the vessel is destroyed all persons on board must be 
placed in safety, and all the ship's papers and other documents 
which the parties interested consider relevant for the purpose 
of decidmg on the validity of the capture must be taken on board 
the warship. 
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Abticle 51. 

A captor who has destroyed a neutral vessel must, prior to any 
decision respecting the validity of the prize, establish that be 
only acted in the face of an exceptional necessity of the nature 
contemplated in Article 49. If he fails to do this, he must com- 
pensate the parties interested and no examination shall be made 
of the question whether the capture was valid or not. 

Abticle 52. 

If the capture of a neutral vessel is subsequently held to Le 
invalid, though the act of destruction has been held to have been 
Justifiable, the captor must pay compensation to the parties in- 
terested, in place of the restitution to which they would bave 
been entitled. 

Abticxe 53. 

If neutral goods not liable to condemnation have been de- 
stroyed with the vessel, the owner of such goods is entitled to 
compensation. 

Abticle 54. 

The captor has the right to demand the handing over, or to 
proceed himself to the destruction of, any goods liable to con- 
demnation found on board a vessel not herself liable to condemna- 
tion, provided that the circumstances are such as would, under 
Article 49, justify the destruction of a vessel herself liable to con- 
demnation. The captor must enter the goods surrendered or de- 
stroyed in the logbook of the vessel stopped, and must obtain 
duly certified copies of all relevant papers. When the goods have 
been handed over or destroyed, and the formalities duly carried 
out, the master must be allowed to continue his voyage. 

The provisions of Articles 51 and 52 respecting the obligations 
of a captor who has destroyed a neutral vessel are applicable. 

Chapter V. — Transfer to a Neutral Flag. 

Article 55. 

The transfer of an enemy vessel to a neutral flag, effected be- 
fore the outbreak of hostilities, is valid, unless it is proved that 
?h transfer was made in order to evade the consequences lo 
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which, an enemy vessel, as such, is exposed. There is, however, 
a presumption, if the bill of sale is not on board a vessel which 
has lost her belligerent nationality less than sixty days before 
the outbreak of hostilities, that the transfer is void. This pre- 
sumption may be rebutted. 

Where the transfer was effected more than thirty days before 
the outbreak of hostilities, there is an absolute presumption that 
It is valid if it is unconditional, complete, and in conformity with 
the laws of the countries concerned, and if its effect is such that 
neither the control of, nor the profits arising from the employ- 
ment of, the vessel remain in the same hands as before the trans- 
fer. If, however, the vessel lost her belligerent nationality less 
than sixty days before the outbreak of hostilities, and if the bill 
of sale is not on board, the capture of the vessel gives no right 
to damages. 

Abticle 56. 

The transfer of an enemy vessel to a neutral flag, effected after 
the outbreak of hostilities, is void unless it is proved that such 
transfer was not made in order to evade the consequences to 
which an enemy vessel, as such, is exposed. 

There, however, is an absolute presumption that a transfer is 
void — 

(1) If the transfer has been made during a voyage or in a 
blockaded port 

(2) If a right to repurchase or recover the vessel is reserved 
to the vendor. 

(3) If the requirements of the municipal law governing the 
right to fly the flag under which the vessel is sailing, have not 
been fulflUed. 

Chapteb VI. — Enemy Character, 
Abticle 57. 

Subject to the provisions respecting transfer to another flag, 
the neutral or enemy character of a vessel is determined by the 
flag which she is entitled to fly. 

The case where a neutral vessel is engaged in a trade which 
is closed in time of peace, remains outside the scope of, and is 
In no wise affected by, this rule. 
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Abticle 5S. 
I The neutral or enem; character of goods found on board au 
enemy vessel Is determined by the neutral or enemy character 
I ot the owner. 



-y 



In the absence of proof of the neutral character of goods found 
in board an enemy vesBel, they are presumed to be eneoiy goods. 

Abticlb 60. 

Enemy goods on board an enemy vessel retain their enenay 
character until they reach their destination, notwithstanding any 
transfer effected after the outbreak of hostilities while the goods 
are being forwarded. 

It, however, prior to the capture, a former neutral owner ex- 
ercises, on the bankruptcy of an existing enemy owner, a recog- 
nized legal right to recover the goods, they regain their neutral 
character. 



Chapteb VII. — Convoy. 

Artici.r 61. 
Neutral vessels under national convoy are exempt from search. 
The commander of a convoy gives. In writing, at the request ot 
the commander of a lielllgerent warship, all information as to 
the character of the vessels and their cargoes, which could be 
obtained by search. 

Aeticle 62. 

If the commander of the belligerent warship has reason to 

suspect that the confidence of the commander of the convoy has 

" ^ates his suspicions to him. In such a 

ider of the convoy alone to investigate 

rd the result of such investigation In a 

) handed to the officer of the warship. 

commander of the convoy, the tacts 

fy the capture of one or more vessels, 

y must be withdrawn from such vessels. 
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Chapter VIII. — Resistance to Search, 
v_- Article 63. 

Forcible resistance to the legitimate exercise of the right of 
stoppage, search and capture, involves in all cases the condemna- 
tion of the vessel. The cargo is liable to the same treatment 
Eis the cargo of an enemy vessel. Goods belonging to the master 
or owner of the vessel are treated as enemy goods. 

Chapter IX. — Compensation. 
Article 64. 

If the capture of a vessel or of goods is not upheld by the prize 
court, or if the prize is released without any judgment being 
given, the parties interested have the right to compensation, un- 
less there were good reasons for capturing the vessel or goods. 

PINAL PROVISIONS. 

Article 65. 

The provisions of the present declaration must be treated as a 
whole, and cannot be separated. 

Article 66. 

The signatory powers undertake to insure the mutual obser- 
vance of the rules contained in the present declaration in any 
war in which all the belligerents are parties thereto. They will 
therefore issue the necessary instructions to their authorities and 
to their armed forces, and will take such measures as may be 
required in order to insure that it will be applied by their courts, 
and more particularly by their prize courts. 

Article 67. 

The present declaration shall be ratified as soon as possible. 

The ratifications shall be deposited in London. 

The first deposit of ratifications shall be recorded in a protocol 
signed by the representatives of the powers taking part therein, 
and by His Britannic Majesty's Principal Secretary of State for 
Foreign Affairs. 

20 
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The subsequent deposits of ratifications shall be made by meazis 
of a written notification addressed to the British Govemmexit, 
and accompanied by the instrument of ratification. 

A duly certified copy of the protocol relating to the first deposit 
of ratifications, and of the notifications mentioned in the pre<;e^- 
ing paragraph, as well as of the instruments of ratification wliioft 
accompany them, shall be immediately sent by the British Gtov- 
emment, through the diplomatic channel, to the signatory powers. 
The said government shall, in the cases contemplated in the pre- 
ceding paragraph, inform them at the same time of the date on 
which it received the notification. 

Abticle 68. ^ 

The present declaration shall take effect, in the case of the 
powers which were parties to the first deposit of ratifications, 
sixty days after the date of the protocol recording such deposit, 
and, in the case of the powers which shall ratify subsequently, 
sixty days after the notification of their ratification shall have 
been received by the British Government. 
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CONVENTION RESPECTING THE RIGHTS AND DUTIEIS OP 
NEUTRAL POWERS IN NAVAL. WAR. 

Abticu: 1. 

Belligerents are bound to respect the sovereign rights of neutral 
powers and to abstain, in neutral territory or neutral waters, 
from any act which would, if knowingly permitted by any power, 
constitute a violation of neutrality. 

Abtici£ 2. 

Any act of hostility, including capture and the exercise of the 
right of search, committed by belligerent warships in the terri- 
torial waters of a neutral, power, constitutes a violation of neu- 
trality and is strictly forbidden. 

Abticle 3. 

When a ship has been captured in the territorial waters of a 
iieutral power, this power must employ, if the prize is still within 
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Its jurisdiction, the means at its disposal to release the prize, 
with Its officers and crew, and to intern the prize crew. 

If the prize is not in the jurisdiction of the neutral power, the 
captor government, on the demand of that power, must liberate 
the prize with its officers and crew.* 

Abtici^ 4. 

A prize court cannot he set up by a belligerent on neutral terri- 
tory or on a vessel in neutral waters. 

Abticle 5. 

Belligerents are forbidden to use neutral ports and waters as 
a base of naval operations against their adversaries, and in par- 
ticular to erect wireless telegraphy stations or any apparatus for 
the purpose of communicating with the belligerent forces on land 
or sea. 

- • 

Abticle 6. 

The supply, in any manner, directly or indirectly, by a neutral 
power to a belligerent power, of warships, ammunition or war 
material of any kind whatever is forbidden. 

Abticle 7. 

A neutral power is not bound to prevent the export or transit, 
for the use of either belligerent, of arms, ammunitions, or, in 
general, of anything which could be of use to an army or fleet 

Abticle 8. 

A neutral government is bound to employ the means at its 
disposal to prevent the fitting out or arming of any vessel within 
Its jurisdiction which it has reason to believe is intended to 
cruise, or engage in hostile operations, against a power with 
which that government is at peace. It is also bound to display 
the same vigilance to prevent the departure from its jurisdiction 

♦ The United States adheres to Article 3, with the understanding 
that its last clause implies the duty of neutral power to make the 
demand therein mentioned for the return of a ship captured 
within the neutral jurisdiction and no longer within that juris- 
diction. 



308 iNTERNATroNAL LaW 

of any veeael Inteoded to cruise, or engage In hostile operatiooB, 
which has been adapted entirely or partly within the said Juris- 
diction for use In war. 

Abthxe 9. 

A neutral power must apply equally to the two belligerents the 
condUions. restrictions or prohibitions made by It In regard to 
the admission Into Its ports, roadsteads or territorial waters, of 
belligerent warships or of their prizes. 

Furthermore, a neutral power may forbid a belligerent vessel 
which has failed to conform to the orders and regulations made 
by it, or which bas violated neutrality, to enter Its ports>or road- 
steads. 

ABncLE 10. 

The neutrality of a. power Is not affected by the mere passage 
through Its territorial waters of warships or prizes belonging to 
belligerents. 

Abticle 11. 

A neutral power may allow belligerent warships to employ Its 
licensed pilots. 

Abticle 12. 

Id the absence of special provisions to the contrary In the 
legislation of a neutral power, belligerent warships are not per- 
mitted to remain in the ports, roadsteads or territorial waters 
ot the said power for more than twenty-four hours, except in the 
cases covered by the present convention. 

Article 13. 
If a power which has been Informed of the outbreak of hostil- 
ities learns that a belligerent warship is In one of Its ports or 
roadsteads, or in its territorial waters. It must notify the said 
ship to depart within twenty-four hours or within the time pre- 
scribed by local regulations. 

Article 14. 
may not prolong its stay In a neutral 
ble time except on account of damage 
must depart as soon as the cause of the 
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The regulations as to the question of the length of time which 
these vessels may remain in neutral ports, roadsteads, or waters 
do not apply to warships devoted exclusively to religious, scien- 
tific, or philanthropic purposes. 

Abticle 15. 

In the ahsence of special provisions to the contrary in the leg- 
islation of a neutral power, the maximum number of warships 
belonging to a belligerent which may be in one of the ports or 
roadsteads of that power simultaneously shall be three. 

Abticle 16. 

When warships belonging to both belligerents are present simul- 
taneously in a neutral port or roadstead, a period of not less 
than twenty-four hours must elapse between the departure of the 
ship belonging to one belligerent and the departure of the ship 
belonging to the other. 

The order of departure is determined by the order of arrival, 
unless the ship which arrived first is so circumstanced that an 
extension of its stay is permissible. 

A belligerent warship may not leave a neutral port or road- 
stead until twenty-four hours after the departure of -a merchant 
ship flying the flag of its adversary. 

AbticIie: 17. 

In neutral ports and roadsteads belligerent warships may only 
carry out such repairs as are absolutely necessary to render them 
seaworthy, and may not add in any manner whatsoever to their 
fighting force. The authorities of the neutral power shall decide 
what repairs are necessary, and these must be carried out with 
the least possible delay. 

Abticle 18. 

Belligerent warships may not make use of neutral ports, road- 
steads or territorial waters for replenishing or increasing their 
supplies of war material or their armament, or for completing 
their crews. 

Abticle 19. 

Belligerent warships may only revictual in neutral ports or 
roadsteads to complete their supplies up to amount usual in time 
of peace. 
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Similarly these vessels may only ship sufficient fuel to enable 
them to reach the nearest port of their country. They may, how- 
ever, fill up their bunkers built to carry fuel, when in neutral 
countries which have adopted this method of determining^ the 
amount of fuel to be supplied. 

If, in accordance with the law of the neutral power, the ships 
are not supplied with coal within twenty-four hours of their ar- 
rival, the permissible duration of their stay is extended by twenty- 
four hours. 

Abticle 20. 

Belligerent warships which have shipped fuel in a port belong- 
ing to a neutral power may not within the succeeding three 
months replenish their supply in a port of the same power. 

Abticle 21. 

A prize may only be brought into neutral port on account of 
unseaworthiness, stress of weather, or want of fuel or provisions. 

It must leave as soon as the circumstances which justified its 
entry are at an end. If it does not, the neutral power must order 
it to leave at once; should it fail to obey, the neutral power must 
employ the means at its disposal to release it with its officers and 
crew and to intern the prize crew. 

xVbticle 22. 

A neutral power must, similarly, release a prize brought into 
one of its ports under circumstances other than those referred to 
in Article 21. 

Abticle 23. 

[A neutral power may allow prices to enter its ports and 
roadsteads, whether under convoy or not, when they are brought 
there to be sequestered pending the decision of a prize court. It 
may harfk the prize taken to another of its ports. 

If the prize is convoyed by a warship, the prize crew may go 
on board the convoying ship. 

If the prize is not under convoy, the prize crew are left at 
liberty.*] 

♦ This article is excluded from the convention so far as the 
"^nited Stataa is concerned. 
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Article 24. 

If, notwithstanding the notification of the neutral power, a 
belligerent ship of war does not leave a port where it is not 
entitled to remain, the neutral power is entitled to take such 
measures as it considers necessary to render the ship incapable 
of taking the sea during the war, and the commanding officer 
of the ship must facilitate the execution of such measures. 

When a belligerent ship is detained by a neutral power, the 
officers and crew are likewise detained. 

The officers and crew thus detained may be left in the ship or 
kept either on another vessel or on land, and may be subjected 
to the measures of restriction which it may appear necessary 
to Impose upon them. A sufficient number of men for looking 
after the vessel must, however, be always left on board. 

The officers may be left at liberty on giving their word not to 
quit the neutral territory without permission. 

«^ Abticle 25. 

A neutral power is bound to exercise such surveillance as the 
means at its disposal allow to prevent any violation of the pro- 
visions of the above articles occurring in its ports or roadsteads 
or in its waters. 

Abticle 26. 

The exercise by a neutral power of the rights laid down in the 
present convention can under no circumstances be considered 
as an unfriendly act by either of the belligerents who have ac- 
cepted the articles relating thereto. 

Abticle 27. 

The contracting powers shall communicate to each other in due 
course all laws, proclamations and other enactments regulating 
in their respective countries the status of belligerent warships 
in their ports and waters, by means of a communication addressed 
to the Government of the Netherlands, and forwarded imme- 
diately by that government to the other contracting powers. 

Abticle 28. 

The provisions of the present convention do not apply except 
to the contracting powers, and then only if all the belligerents 
are parties to the convention. 
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Abticle 29. 
The present convention shall be ratified as soon as possible. 
The ratlficatlona shall be deposited at The Hague. 

APPENDIX VI. 



Evidence of nationality: 

Permanent register tor vessels engaged In foreign trade. 
(Granted by collectors to vessels of their districts.) 

Temporary register for vessels engaged in foreign trade. 
(Granted by collectors to vessels not of their districts.) 
(See Forms (Catalogue No. 1265), p. 18, Customs Regula- 
tions, 1908.) 

Permanent enrollment for vessels engaged in coasting trade. 
(Granted as above.) * 

Temporary enrollment for vessels engaged in coasting trade. 
(Granted as above.) (See Forms (Catalogue No. 1271), p. 
27, Customs Regulations.) 

Permanent license for vessels engaged in coasting trade or 
fisheries. (Granted as above.) 

Temporary license for vessels engaged in coasting trade or 
fisheries. (Granted as above.) 
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Manifest of cargo, foreign or coasting. (See Customs Regu- 
lations, pp. 69, 85, 89, 93.) 

Clearance. (See Customs Regulations, pp. 85, 89, 90.) 
Bills of lading. 
Ship's log-book. 
Bill of health. 
Commercial intercourse with the guano islands under the juris- 
diction of the United States is a part of the coasting trade. 
Vessels engaged in this guano trade are not required to produce 
clearances or certified manifests. 

The net tonnage of a vessel, besides being shown upon her 
certificate of registry, etc., is marked upon the face of the beam 
under the forward side of the main hatch of sea-going vessels. 
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